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fience of the real Time of fuing out the Writ may be given
Evidence.

Pofiea delivered to Plaintiff.

B. As the Judgment againft Pugh was by Default, it was
Doubt, whether Harwood could have had Cofts, even if
the Verdi®@ had been found in his Favour; as not being

pithin the Statute of Car. 2.

Tonfon againft Collins. P01

H I8 :Cafe (‘derf Tﬂ:ﬂ. 1 Geo. 3. page 301_) was 3gﬂin%ﬁ Whether
argued by Blackflone for the Plaintiff, any Copy-

right exifts in
Authors, in-

- . dependent of

he Queftion is, whether the Damage occafioned by the Stat. 8 4nn,
fendant s, or is not, accompanied with Injury. If {o, he
- liable to anfwer that Damage : If otherwife, not liable.
il Injury beinga Privation of Right, this brings it to 2 Queftion
Right. I contend, that by Law (independent of Stat.
dnn.) °“ Every Author hath in himfelf the fole exclufive Right
of multiplying the Copies of his literary Produ&ions;” ——
thich Right is, by Affignment, now vefted in the Plaintiffs.

I (hall confider this Right,
I. As founded in Reafon. And therein,

i1ft. The natural Foundation and Commencement of Pro-

grty; vz, by Invention, and Labour. Both exerted in 1
ferary Production ; the prefent Work is found to be an ori
wal Compofition. Original (ex vi termini) im plies Invention ;
Compofition does, Induftry, and Labour. Property may
ith equal Reafon be acquired by mental, as by bodily La-
pur. This, the Exertion of animal Faculties, and common
oth to Us and the Brute Creation, in their Nefts, Caves,
f¢: That, the Exertion of the rational Powers, by which we
denominated Men ; and which therefore have as fair a Title

0 confer Property, as the other. The Right of Occupancy
referred to this Original, of bodily Labour. Locke on Go-
For. 1. 4 N
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vernment. part. 2. €. 5. Same Right of Occupancy in Ideas
as in a Field, a Tree, or a Stone. Both at firft owing to goe
Tortune : to cafually lighting on a vacant Poffeffion, in the one
to a happy Texture of the Underftanding, in the other. Both
ufelefs to the Proprietor, anlefs cultivated and improved : Neis
cher liable to be taken from him, but-by his own Confent.

2dly. The End of eftablithing and prote&ing Property : It
common Utility to Mankind. Agriculture and the Arts @
fupported, by vefting a Property, in whatever a Man’s Induoflry
can pmdut:ﬂ. Without fuch a Law, no Man would build
plow or (ow, weave, Tec. Science equally encouraged, by pré
fetting the Produce of Genius and Application. Without foms
Advantage propofed, few would read, ftudy, compofe or publilis
This Advantage can only arife from the Profits of Publication
And thofe Profits can only be fecured,by vefting in the Authe
.n exclufive Right of Publication. Univerfal Law has ei
blifhed a permanent, perpetual Property in bodily Acquifitions
And Rezfon requires, that the Property in mental Acquilitios
thould be equally permancnt.

qdly. The one effential Requifite of every Subject of P
perty is, that it muft be a -Thing of Value. It's Valuc cof
Gifts in it's Capacity of being exchanged for other valuad
Things; and if 1 can exchange it, it mufl be minc P
vious to the Exchange : For, Nemo dat quod non babet. WhS
ever therefore hath a Zalue is the Subject of Property. B
<t would be abfurd and unjuft in any Syitem of Law, not
fecure the Enjoyment of that, by which (when lawfully
quired) a Man may make a Profit or Advantage. And it miats
not, whether that Value be intrinfic, or merely capricious.
Man hath a Property in an Ape or a Popinjay, and Trelf
lies for taking them away. Bro. Trefpafs. pl. 407. So, € :
literary Compofition hath a Value ; which is meafured by
Sale it obtains. JHoyle on Whift has been prote¢ted by

Court of Chancery, and confidered as a faleable Book; #
equally entitled to Prote&ion, as Newton's Principia.

Notwithitanding therefore Mr. Thurlow’s Affertion, 1
that ¢ A literary Compofition, as it lics in the

£ §F
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thor's Mind, before it is {ubftantiated byreducing it into Writ-
ing,” hastheeilential Requifitesto makeittheSu bje&t of Property.

While it thus lies dormant in the Mind, it is abfolutely in
'the Power of the Proprietor. He alone is intitled to the Profits
of communicating, or making it public. The firft Step to
~which, 1s cloathing our Conceptions in Words, the only Means
to communicate abftraCted Ideas. Ideas drawn from external
‘Objects, may be communicated by external Signs ; but Words
only, demonf{trate the genuine Operations of the Intelle@. Thefe

may be addrefied either to the Ear or the Eye, by Difcourfe or
Writing,

The former, being the more obvious, is therefore the more
antient Way. Orations, Plays, Poems, and even philofephical
Difcourfes, were ufually communicated in this Manner. And
all Ages have allotted to the Compofer, the Profits that arofe
from this Mode of Publication. The Author was rewarded
by the Contributions of the Audience, or the Patronage of
thofe illuftrious Perfons, in whofe Houfes they recited their
Works. The Sale of Copies, or a Price paid for the Liberty
of rehearfing an Author’'s Works in public, are as old as the
Eftablithment of Letters. Whoever contravened this Right
was efteemed no better than a Robber. Terence fold his Eu-
nuch to the Adiles, and was afterwards charged with {tealing his
Fable ifrom Menander Exclamant Furem, non Poetam,
Fabulam dedyfe. He fold his Hecyra to Rofeius the Player.
Statius would have ftarved, had he not fold his Tragedy of
Agave to Paris, another Player Efurit, intattam Paridi
nifi vendat Adgaven. ‘fuvenal. 'The{e Sales were, and are
founded upon natural Juftice. No Man has a Right to make
a Profit, by thus publithing the Works of another, without
the Confent of the Author. It would be converting, to one's
own Emolument, the Fruits of another’s Labour,

The next Way of Publication is by Writing, or defcribing
1n Charatters, thofe Words in which an Author has cloathed
his Ideas. Here the Value which is ftamped upon the Writing,
arifes merely from the Matter it conveys. Chara&ers are but
the Sign of Words, and Words are the Vehicle of Sentiments.
The Sentiment ‘therefore is the Thing of Value, from which

the
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the Profit muft arife. Confider Writing, 1ft. As an Afiiftant
to the Memory; 2dly. As a Means of conveying Sentiment
to diftant Times and Places. In neither of thefe Lights, does

the Writer relinquith his Title of making Profit by his Works ;
except that, when he has once written and publifhed, he gives
up the exclufive Privilege : of reciting to the Ear; fince, by
parting with his Manufcript, he has conftituted a Subftitute in
his Stead, which fpeaks perpetually to the Eyes of every Read-
er. But, though he has given out one or a hundred Copies,
has conftituted one or a hundred Subftitutes to {peak for him ;
vet no Man has a Right to multiply thofe Copies, to make a
thoufand Subftitutes inftead of one; efpecially, if any Gain is
to arife from fuch Multiplication.

The Roman Law of Acceflion, Inf. 2. 1. 33. (hinted at in
the former Argument) was founded on very abfurd Principles.
If one wrote a Poem on another Man’s Paper, the Poem be-
longed to the Owner of the Paper, and not to the Poet. Surely,
a Satisfaion for the Paper, was all that the Owner was enti-
tled to. The fame Law, in the fame Breath, gives Teftimony
to it's own Unrealonablenefs. 1f a Pi¢ture be painted upon my
Tablet, it belongs to the Painter. For it is ridiculous ({ays
the Emperor) that the Painting of an Apelles or a Parrbafius
thould follow the Property of a worthlefs Board, Certainly
there is as little Reafon, that the Works of a Bacon or a Mil-
ton thould become the Property of the Stationer, upon whofe
Paper they might cafually be written. But, abfurd as this Law
is, it is not abfurd enough to fay, that the Owner of the Pa=
per acquired any more than a Right to that identical Copy,
It never {uppofed, that he acquired a Right to the Sentiment,
{o as to multiply Copies. For, this being the ufual Way @
rewarding the Labour of an Author, it would be unjuft, ¢
make him a Sharer in the Reward, who has been no Sharer
the Labour. It is the only Species of Property whereof At
thors are ufually poflefled; and it would be doubly hard, @
take from them their only Means of Subfiftence.

Printing is no other than an Art of {peedily tranfcribis
What therefore holds with refpet to Manufcripts is equa
erue of Printing. If an Author has an exclufive Property
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g own Compofition, while it lies in the Mind,—when cloath-
§in Words,—when reduced to Writing; he ftill retains
e fole Right of multiplying the Copies, when it is commit-
#d to the Prefs. 'The Purchafer of each individual Volume
das a Right over that, which he has purchafed ; but no Right
g0 make new Books, and gain perhaps 5o0/. at the original Ex-
pence of only five Shillings.

This anfwers Mr. Thurlow’s Queltion concerning the Extent
of the prefent Remedy. ¢ Does it lie againft the Keepers of
¢ circulating Libraries, who buy one Book, and lend it to an
® Hundred to read.” ? Certainly not. The Purchafer of 2
fingle Book may make any Ufe, he pleafes, of it ; but no Man,
without Leave from the Author, has the Right- of making new
Books, by multiplying Copies of the old. If a Man has an
Opera Ticket, he may lend it to as many Friends as he pleafes;
but he may not counterfeit the Impreflfion, and forge others.
The Owner of a fingle Guinea may barter it, or lend it, as
he pleafes ; but he may not copy the Die, and coin another.

It is neceflary to fift this Right to the Bottom, and to argue
on Principles, as it probably will be a leading Precedent ; and
it 1s more {atisfattory, firft to convince by Reafon, than merely
to filence by Authority; when we confider this Right, in the
next Place,

II. As fupported by Law.

It will previoufly be neceflary to obviate Mr. Thurlow’s
Objection, that, becaufe no Aétion was ever brought in a
Court of Law for the Invafion of this Right, therefore none
will ever lie.

The Obfervation (if true) rather fhews, that no Man ever
had the Hardinefs before, to invade this Right, than that this
Court 1s unable to give a Remedy. There is no Right, with-
out a legal Remedy to proteét it from Invafion. The compre-
henfive Remedy of an A&ion on the Cafe, founded on equitable
Principles, is every Day applied, in peculiar Cafes of Fraud
and Wrong, none of which (in Circumiftances exactly fimilar)

Voi. I, 4 O perhaps



6

TELTE S LT —————

Mich. Term 2 Geo. 3. K. B.

rights.

-of Stationers their Copy-rights in feveral Books, for the Be

perhaps ever exifted before. The wife Provifion of the Statute

of Weft. 2. cap. 24. for the Writ in Cafi confimili, is founded
upon the fame Principles, and is a full Anfwer to this Objetion,
at the fame Time thatit is one of the Gloriesof the Englifh Law.

But the fhort and plain Anfwer is this; that the Parties
aggrieved have ufually purfued their Remedy in a Court of
Equity, which occafions the Scarcity of Precedents in this

Court. But unlefs Equity be contradictory, inftead of {upple-"
mental, to Law; there is no Doubt, but that every Viola-

tion of Property, which is a Ground for an Injunéion, is a
Ground alfo for an Acion on the Cafe; becaule the Injunction
prefuppofes, and proceeds upon, a legal Property in the
Phaintiff. In all the Cafes cited by Mr. Thurlsw, there had
neither been legal Acion, nor Suit in Equity.

Under his Head of Argument, I fhall,

1ft. Shew, that this Species of Property exifts by the Com=
mon Law, and has been recognized, not only by the Crown,
but alfo by {everal A&s of Parliament.

The Jury have found, ¢ that, before the Reign of Queem
“ Anne, it was ufual to purchafe from Authors perpetua
«¢ Copy-rights, to affign them, and to make them the Subjedt
¢ of Family Settlements.” And they find two Orders of the
Stationer’s Company, 1681, and 1690, which ftate the {ame
to have been then the antient Ufage. And when the Exifteng

of a Cuftom is found by a Jury, and that Cuftom is ncithe
unreafonable nor inconvenient ; that Cuftom I take to be Ps

of the Common Law. To go ftill higher than the Verdic
Tottell's Patent for Law Books, 20 Fan. 1 Eliz. (not printed]
Ames, but among Mr. Bag ford’s Manufcripts in the Brif
Mufeum) < No Perfon fhall imprint any Books, out of &
«¢ written Copy, which he the faid Richard Tottell or his &
““ figns had, or fhould, attain unto, or buy at any other Mz
<« Hand.” This fhews the Antiquity of purchaling Cop

A.D. 1583. Several Printers had afligned to the Comg

3
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the Poor. .Admes551. By Stat. 1649. cap. 6o.  Scobel. g2.
jis Grant is confirmed, and a Right of Ownerfhip ftrongly
jognized, in Books that belonged to Individuals, as well as
Company in general.

After the Reftoration, the Licenfing A& 13 & 14 Cor. 2. ¢. 33.
m feveral Parts of it (§ 2, 3, 5, and 23.) prote&ts Copy-rights;

hich it {peaks of, as exifting prior to the A¢. Thefe Laws
herefore do not create the nght but guard it by additional and
gumulative Penalties,

This Statute was continued for thort Terms of Years, till
gth of May 1679, 31 Car. 2. and was then f{uffered to ex-

Bire ; till revived by Stat. 1 Faec. 2. ¢. 17. A4..D. 1683.

7th O&ober 21 Car. 2. A. D. 1669. A Patent was granted to
Seyniour for forty-one Years, to print Almanacks and Prognof-
gications, ‘¢ whofe Originals he could purchafe or obtain from
% the refpeCtive Authors thereof, during the faid Term.”
(Bag ford's MSS.) This thews an acknowledged Copy-right in
Authors, which might be fold, and did not depend on the
‘Stat. of Car. 2. which was (hortly to expire; but during Sey=

‘wmiour’'s whole Term, which extended to 1710.

Arguments of the f{ame Nature might be drawn from the
Stat. 8 Aun. ¢. 19. but § 9. (which declares, *¢ that nothing
¢ therein fhall prejudice, or confirm any Copy-rights in any
¢ Perfon whatfoever”) precludes the Ufe of any Arguments from
thence, on either Side of the prefent Queftion.

2dly, I infift, that whenever any Caufes, relating to Privileges
of Printing derived from the Crown, have been brought be-
fore the Courts of Common Law, they have generally been ar-
gued, and determined on the Footing of a Property in the
Copy, fuppofed to exift in the Crown.— And if the Crown
is capable of a Copy-right, the Subje& is equally capable.

Stationer’s Gompany and tbe Law Patentees, for printing Rolle’s
Abridgment. In the Houfe of Lords M. 18 Car. 2. Carter.
89. This was argued on the Footing of a Prerogative Copy-
gight in the Crown, over all Law Books. It was urged,
that
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Judgment in Common Pleas was right, that went on a Copy=

Crown. 2. Becaufe they are fubftantially only Part of the

that the Laws are the King’s Laws; that the King pays the
Judges who pronounce the Law, and formerly the Reporters
of the Year-Books; and Adjudged for the Patentees. 1 de
not enter into the Goodnefs of thefe Reafons; but it appears
to have been admitted on both Sides, as a Dafum or firft Prin-
ciple, that a Copy-right might fubfilt at Common Law, and
then they endeavoured, on the Part of the Patentees, to veft the

prefent Right in the Crown.

Roper and Streater, M. 22 Car. 2. Common Pleas. cited in
Skinn. 234. and alluded to, I Moed. 257. Roper printed 3d
Cro. Reports, by Aflignment from Croke's Executor. Streater
the Law Patentee, printed upon him. Roper brought Action
of Debt on the Statute of Car. 2.—Adjudged for the Plaintiff
in Common Pleas, but reverfed in Parliament.—Said (in Stzancr)
that this Statute did not give the Righs, but only the Ji7in
of Debt. Therefore, it was a cumulative Remedy. If the

right in the Executors ; if the Judgment in the Lord’s Houfe
was Law, that went (like the Cafe of Rolle’s Abridgment) up:
on a prior Copy-right in the Crown,

Stationer’s Company and Seymour, for printing Almanacks
Trin. 29 Car. 2. Common Pleas. 1 Mod. 257. 3 Keo. 79
Serjeant Pemberton argued it, on the Footing of a general Copy:
right in the Crown. Nothing abfurd in this Suppofition
The Regulation of Time has been always a Matter of State
Roman Fafli were under the Care of the pontifical College
Romulus, Numa and Fulius Cefar, {ucceflively regulated
Roman Calendar. The Court gave Judgment for the Plag
tiffs; 1. Becaufe Almanacks have no certain Author, a8
therefore the Property (as in Things dereliét) devolves to ¢}

turgy ; and they faid, that < Adding Prognoftications to th
<¢ (Calendar does not alter the Cafe; any more than if a
«¢ thould clasm a Property in another Man's Copy, by real@
«¢ of fome inconfiderable Additions of his own.”

Earl of Yarmouth and Darrel. P, 1 Fac. 2. King’s Bencis
Mod. 7 5.——for printing blank Bonds, in oppofition to |

Pl'ﬂ.iﬂ
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gintiff’s Patent; - Argued merely asa Copy-right in the
own, as being Things without a legal Owner. The
surt inclined, the Patent was not good; but it feems to
we been admitted, that a Copy-right might fubfift in a pro-
gr Subject, though this was not fo.

\ Stationer’s Company and Partridge, M. 11 Aunn. King's Bench
o Mod. 105. Serjeant Hujfey's MSS. Same Cafe. Iffue out of
hancery, on the Validity of a Patent for Almanacks.
gued on the Footing of a Copy-right No Opinion.
3ut the Court faid, ““ Monopolies were odious ; therefore this
# Cafe muft be diftinguifhed, by deriving to the Crown fome
fpecial Intereft 1n Almanacks.” Hence I may infer, that
he Court thought, that a {pecial Intereft might {fubfift in the
opy of any given Book. '

Bafkett and the Univerfity of Cambridge, M. 32 Geo. 2. King’s
‘Bench. Cafe out of Chancery, for printing an Abridgment of
‘Statutes. Certificate for the Defendants. It is our Misfor-
ne, that the Reafons are not given, upon which the Judges
icertify. But it is frefh in every one’s Memory, that the very
learned Argement delivered on the Part of the Defendants,
was entirely built, upon a fuppofed Copy-right of the Crown
in A&s of Parliament, .

[Lord Mansfield. ¢ The Court confidered it as a Prerogative
¢ Copy-right. The Crown has no Right over Books in ge-
#¢ neral ; therefore the Patents could have no Effe&, unlefs
* by a {pecial Right derived from the King’s Prerogative.”]

* 3dly. Confider the Cafes out of Chancery; in which I fhall
bconfine myfelf to thofe, that ftand clear of the Statute of Queen
Anne. All compared with the Regifter.

Knaplock and Curl, gth November. 1722. coram Macclesfield
Chancellor. Viner (tiz. Books. 3.) For printing Prideaux’s
' Direttions to Churchwardens. ‘Books ordered to be damafked, and
a perpetual Injunttion awarded. Hence it appears, that Lord
Macclesfield, (who fate'in Parliament, 8 A4un.) did not look upon
the Right to depend merely on the Statute of Queen Arwe;

Vor. L. e for
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for he then would have ordered a femporary, nota perpetual Ins

junction.

[Fofler Juftice. This was a2 legal Right, clearly within
¢ the A& of Parliament.”]

I mention it only, becaufc here the Injunction was pers

petual.

Lord Mansfield. Is there any Inftance of a temporary In
¢¢ junction, upon a Decree »» st was plainly upon the Actof
¢¢ Parliament ; for the Books were ordered to be damatkeds
¢« The Court could not have ordered this, unlefs under the
¢¢ Statute, It was going pretty far, for a Court of Equity
<« to proceed upon the Penalty. They have never done 1

¢ fince.”]

ol g L S S

Tonfer and Clifton, 11 December. 1722.  coram Maccleg
! Chancellor. For printing The Con/eious Lovers. Injunction grants
: ed, and acquiefced under. The Book not {tated to have bee
rl regiftred at Stationer’s Hall 3 which 1 requifite by the Statute €
i Queen Anne. It mufll therefore have proceeded on the geners

Common Law Right.

[Lord Mansfield. No: It was always held, that the Ent

¢ in Stationer's Hall was only neceflary, to enable the P:

< to bring his Action for the Penalty. But the Property
i ¢ given abfolutely to the Author, at leaft during the Te
¢« Whether the A& implies any larger Property, is 2nofs
«« Queftion. But the moft judicious Way in Chancery
¢ not to infift upon the Penalty, nor of courfe on the Ent
¢ but to pray an Injunction to protect the general Property

- _"'- T

Webb and Rofe, 24th May. 1732. coram Fekyll Maites
i the Rolls. Ior printing the Draughts of Webb, the Fatl
' Conveyances. Decree; that the Draughts fhould be deliv
= up, and the Injundtion continued. ‘'This could not be w
f the A& ; It was never publithed ; and the Term gives

the A& commences from Publication. It therefore turne
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‘original and natural Right, which every Man has in his
3 Compofitions,

Eyre and Walker, o Fune. 1735. eoram Fekyll Mafter of
Rolls. For printing The whole Duty of Man. This was
£ publithed A. D. 1657, therefore clearly not within the
atute ; Injunction acquiefced in.

Mozte and Falkner, 28th November. 17735, coram Talbot Chan-

dlor. For printing Swift’s and Pope's Mifcellanies. Some of

ofe Picces publifhed in 1701, othersin 1702 and 1708. The

erm of the Statute clearly expired as to them. Yet an In-
aétion granted for the Whole, and acquiefced in.

{Lord Mangfield. <¢ It was argued on that Objeétion ; parti<
cularly as to the PrediGions in 1708.”]

Walthoe 'and Walker, 277 *fanuary. 1736. coram Fekyl Mafter
the Rolls. For printing Nelforn’s Feftivals ; Publithed in1704.

Injﬁné"[ic:n granted and acquiefced in.

Tonfon and Walker, 12th May. 1739. corem Hardwicke
Chancellor, For printing Milton’s Paradife Loft ; Firft printed,
A. D, 1667.

[Lord Mansfield. ¢ That Cale was folemnly argued on 2
*¢ {pecial ‘Day appointed.”]

That was upon a different Invafion. The folemn Argument
fas in. 1752.

Pope and Curl, sth Fune. 1741. coram Hardwicke Chan-
cellor. For printing Pope’s Letzers to Swift. 'This the Cafe
of an unpublifhed Manufcript, like #7¢b6 and Rofe. Indeed
it goes much farther. If, in any Cafe, an Author parts with
his Property by Publication, the Writer of a Letter {eems to
bave configned his, to his Correfpondent. Thefe were pub-
lithed with the Connivance, at leaft, if not under the Direction,

of Dr. Swifz.
[Lord
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[Lord Mansfield. Certainly not. Dr. Swift difclaimed ity
¢¢ and was extremely angry. The only Queition was, whethe
¢ the Property was in Pope, who filed the Bill, or in Swiff,
<¢ who was no Party to the Suit.”]

Mr. Pope feems to hint his S-ufpicic:-ns of his Friend. But it
was allowed, that a Property did {ubfift in the Writer ; for the

Injuniion was granted, and acquiefced 1n.

Tonfon and Walker (fecond Cafe) qoth April. 1752. Hard=
wicke Chancellor. For printing Milton’s Works, with News=

som’s Notes. This was upon folemn Argument for diflolving
the Injunétion ; Lord Chancellor continued it till the Hearing,
and the Defendant gave it up. The Injunction was penned
in the Disjun&ive; To reftrain the Defendant from printing
<< Milton’s Poem, or the Life of Malton, or Dr. Newton’s Notes. *'

The two former were quite clear of the Statute.

(Lord Mangfield. < The Order was carefully penned an
“¢ perufed by Lord Hardwicke, after it was drawn up.”]

Duke of Queenfbury and Shebbeare, aift Fuly. 1758, cora
Henley Keeper. For printing Lord Clarendon’s Life. This
another Cafe of an unpublithed Manuicript. Lord KeepeR
upon folemn Argument, continued the Injunion to the Heas

ing. This was finally acquiefced under.

I allow, that thefe Cafes in Chancery are not quite decifive
as few of them are upon a final Decree. But they fhew &
uniform Opinion of that Court, that a Copy-right may, 2
does fubfift, independent of the Statute of Queen Anne.
This is farther fupported by the Opinion of the Courts &
Taw, both Bar and Bench, in their Mode of arguing, a8
determining the Cafes of privileged Printers. This Rig
has been recognized, two Centuries ago, and often fince, &
Letters Patent, and A&s of Parliament. —— It is found by ¢
Jury to have been a uniform, and antient Ufage. It
founded on the Principles of Reafon, univerfal Juftice, pud

Convenience and private Property.
I
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If eftablithed generally, it muft have exifted in the Authors of

Speétator, under whom it is derived to the Plaintiffs.
t's Invafion is an Injury, as well as a Damage ; and therefore
sght to be anfwered by the Defendant.

Yates for the Defendant.

The Right contended for by the Plaintiffs is inconfiftent with
sur Laws and Conflitution ; and clathes with every Species of
*roperty known in this Kingdom.

The Queftion is, Whether the Plaintiff has, or has not,
ay legal Property in the Book before Us. I agree, that
the Faculties of the Mind may give a Property, as well as
hofe of the Body: But this, and every other Kind of Pro-
serty may be rendered common, by the A& of the Pro-

srietor.

- 1 allow, that the Author has a Property in his Sentiments,
ill he publithes them. He may keep them in his Clofet ;
may give them away; if {tolen from him, he has a Remedy ;
e may fell them to a Book{eller, and give him a Title to publifh
yem. But from the Moment of Publication, they are thrown
ato a State of univerfal Communion. I fhall argue this,

1. Upon general Principles of Property. II. Upon the local
aw of this Kingdom.

I. It is no Species of Property upon general Principles; be-
afe,

pft. It is incapable of {eparate and exclufive Enjoyment.
Il Property implies Poffeflion. Bynkerfhock fays, it begins
9d ends with: manual Pofleflion. It is the Ffus utendi, et
wendi.  And though actual Pofleflion is not always neceflary,
st potential Poffefiion is. There muft be Potentia Poffidendi.
the fubje& of Property muft be fomething fufceptible of Pof-
fion. Puffendorf (book 4.) lays it down as effential to Pro-
brty, that it muft be, 1. Ufeful. 2. Under the Power of
an, {o as to faften on 1t.

Now. II. - 4 Q. How
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How is the Property of the Plaintiffs invaded in the prefe
Inftance ? The original MS. is not, nor ever was, in the Ha
of the Defendants. The Eooks {fold are not, nor ever we
the Property of the Plaintiffs. The Paper and Ink belongt
to the Defendants. All the Plaintiffs can claim 1s, the Ide
which the Books communicate., Thefe, when publithed, &
World is as fully in Pofleflion of, as the Author was befos
From the Moment of Publication, the Author could new

confine them to his own Enjoyment.

It is begging the Queftion, to fay, that the Law will p'
tect what is acquired by the Labour of an Author. An#
of Parliament may create fuch a Right. The Stat. of Qu. 4
has done it for a limited Time. Butno fuch Property arifes fra
the Principles of Common Law ; becaufe that acts only ug
Subjeéts, where there is 2 Poflibility of feparate and exclufive Ei

joyment.

The Plaintiffs can claim no Right to the Profits made
the Defendant, becaufe they accrued in the Way of his T'ra
Their Property, if any, is onlyin the incorporeal Ideas,
not in the Profits, to which another Man applies them.
he may lend, or repeat them to others, why may he not as
communicate them in a Type of his own? The Bufinefs
a Printer is a lawful Tra_de;. and where there is no Property, |
what merely {ubfifts in Idea, no Man can be guilty of a
vate Wrong, by merely following his Trade,

2dly, There are no Indi¢ia, or Marks of Appropriation
afcertain the Owner of this Species of Property. What are
Marks ? It is not in manual Occupation ; it 1s not in vi
Poffeflion, which Lord Kayms (Hift. of Property) lays &
as an eflential Condition of Property. How is an Authe
be diftinguithed ? Some few may be known by their S8
but the Generality are not known at all, The A& of ¥
cation has thrown down all Diftin&ion, and made the ¥
common to every body; like Land thrown into the High
it is become a Gift to the Public. Is the Title-page a3
of Appropriation ? Noj; that is often loft or omitte
yet a Purchafer of the Book has as good a Title to 1t
out a Title-page, as with 1it. It cannot therefore be &
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fhed. The Legiflature, by the Statute of Qu. Anne, fup-
ed this Defec, by directing an Entry of the Book in the
giftry of the Stationer’s Company. Butina Claim, like the
tent, independent of the A&, this Defect ftill remains: Tt

ants one neceflary Quality to make it legal Property.

II. It is no Species of Property, recognized by the local
aw of the Kingdom.

As to the Ufage ftated by the Verdiét, there is no Cufto-
ary Property known to our Law, but what has been fo Time
smemorial. This is not fo found. It is impoffible it {hould
. fince the Art of Printing is itfelf within Time of Me-
mory. It is ftated, that it has been ufual to affign &e¢. this
pecics of Property. So the Goodwill of a Shop 1s every
Day fold for a valuable Confideration : Yet that does not make

it Property.

[Lord Mansfield. * There are many Decrees which make
thefe Things Affets. I remember one with regard to the
Title of the St. Yames's Evening Poff. The Buyer was
¢ quieted in the Poffeffion of it, and nobody elfe permitted to

fet it up.”]

The By-Laws of the Company are private Regulations
among themfelves, and cannot eftablith a new Law for the
Kingdom in general. But the very Requifite of an Entry in
the Books, to make a Copy become Property, fhews it was
not fo by any original Right.

In the former Arguments, the Patents to Printers were
relicd upon, and chiefly cited from Ames’s typographical An-
tiquities. But thefe were merely Preuvileges, which excludes
the Idea of a Right. They are to Printers, not to Authors,
as 2 Reward for their Mechanic Ingenuity. They are all for
Terms of Years. Why this Limitation, if the Authors had
a permanent and perpetual Right in themfelves ? Thefe Pa-
tents were moft of them illegal, and void upon the Face of
them ; and your Lordfhip will not draw any Part of the Law
from fo polluted a Fountain.

I
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I agree with Lord Bacon, that the King has an undoubtes
Prerogative to confine the Printing of certain Things—Statute
— Liturgies—Almanacks as Calendars, and fettled as fuch b
the Council of Nice But in the prefent Cafe, neither Paten
nor Prerogative has any thing to do. It ftands upon the Right

at Common Law.

Ufe was alfo made of fome Star-chamber Decrees. Thele
were profefledly intended to correct fome Offences of the Prefs;

and no Argument to affet the Law of private Property can
be drawn from thence. |

Moft of thefe Monopolies were deftroyed by Stat. 21 fac. 1.
which Lord Co#e has given the Hiftory of, in 2 In/.

Next came the Ordinances of Parliament, againft malignant
Papers publifhed by the Royalifts. They were copied from
the Star-chamber Decrees, and liable to the fame Obfervations.

Stat, 13 Car. 2., was of the fame Tendency. It’s Scope was
merely political. The Words in it, which imply a Right of
printing to be vefted in particular Perfons, may be {atisfied,
by applying them to the Patentees of the Bible, &, who had
an undoubted Right. Blank Indentures are f{pecially men-
tioned : They, I fancy, will hardly be ranked among original

Compofitions,

I hope, I am not precluded from arguing from the Stat. 8th
of Qu. Anne, from which Mr. Blackfione {ays fome Arguments
might be drawn on his Side of the Queftion. I know it has
been faid, that this Statute is merely declaratory of the Coms=
mon Law That it is only an accumulative Remedy _
That Authors are in Terms called the Proprietors And.
that Publifhing, without their Confent, is treated as unlawful
and injurious; and therefore, that a general Common Law
Property is ftrongly implied by the At But the leaft Atten=
tion will thew the direct contrary. Where 1s the accumulatiy
Remedy ? It confifts merely in damaiking the Paper. Thi§

Revenge is all that is given to the Author; the pecuniary Penalty
It’s Title is an Act for Encouragement

ll-‘

is given to others :

4
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Learning (7. ¢. by giving {fome new Advantages unknown
sfore, defcribed thus) by wvefing the Copies in Authors, &e.
was not therefore vefted before. The Limitation of Time
@ ftill farther Proof of the fame: It commences at a future
ly ; It endures for fourteen Years; if the Author be living,
Right returns to him for fourteen Years more. Why only
fourteen ! Why not to his Reprefentatives, as well as him-
If ? An Entry in the Regifter is neceflary to veft the
jight. Why this Ceremony, if the Author’s Right was in-
jerent ? There are alfo negative Words, that the Privilege
aall endure for fourteen Years aznd no longer. 'This alone might
gtermine the Merits of the Cafe.

As to Injunéions out of Chancery, it is not a Confequence,
fhat whatever that Court prohibits is actionable at Law. If
Tenant for Life, fans Wafte, is cutting down Trees inan Avenue,
Equity will enjoin him, but no Acion would lie againft him
it Common Law. -

[Lord Mansfield. ¢ If the Injunétion be well founded, the
{fame Determination would be at Law. If the Wafte com-
mitted, be a Species of Deftruttion, not within the Mean-
# ing of the Parties who made the Settlement or Will,
# under which he claims te be difpunifhable for Wafte, a
¢ Remedy would lie at Law. Lord Cowper went upon this
Ground, when the Tenant for Life of Raby Caftle, fans Wafte,
#¢ endecavoured to pull down the Caftle itfelf.”]

1 wifh, the Arms of this Court were always long enough to
peach every Cafe, without the Aid of a Court of Equity. All
he Chancery Cales cited are f{ubfequent to the Statute of
Ducen Anune.

[Lord Mansfield. * Where the Date of the Book is evident-
# 1y within the Statute, there the Court feems to have proceed-
8 ¢d upon the Right of Property created by that A&. Bat
® Mr. Blackflone has argued, 1ft. That it cannot be fo, where
* the Term of the A& is clearly expired: There they evidently

go upon the original Right. 2dly, That the fame may be ob-
Vor. L, : 4 R  ferved,
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«¢ ferved, where the Copy has never been publithed, but fu
«¢ reptitioufly got from the Owner.”]

As to thofe Cafes where the Term is expired, the Injunctios
are only granted till Anfwer ; there is no final Decree. As
unpublifhed Manufcripts, I admit, that the Property de
continue in the Author till Publication ; till he emancipates
and makes it common. The piratical Printer is here guilty ¢
a double Wrong ; in publithing private Manufcripts with
out the Leave of the Owner, and in anticipating the Pro
fits of the firft Publication, to which, I acknowledge, th

the Author is intitled.

What Species of Property is this, that is now contendes
for? Not Real certainly. Is it Perfonal ? It is not a Chofe
Pofleflion ; it is neither material nor vifible. It is not a Chofe :
Adtion, for thofe are not aflignable, and this is infifted to ha
been ufually affigned. It is merely a Right of publifhing Ideas
and under what Denomination of Property that can fall, un
lefs the Legiflature will give it one, 1 cannot comprehend.

Is this a Contra& between the Public and the Author, th
‘none, but he, fhall print thefc Ideas ? No: The Public
not a Corporation capable of contracting. There 1s no Mut
ality in the Contra&. The Public cannot compel the Auth
to furnith a fufficient Number of Copies.

It has been faid, that if the Author negle&s to print, it
.0 Abandonment. How fhall this Neglect be afcertaing
When will the Property ceafe? What are the Marks of

reli®ion ? There can be none, any more than of Appro

tion. Who can feize or occupy it, when relinquifhed #
is incapable of Pofeflion, and therefore is no perfonal Ch

It fhould be fomething, that may be feen, felt, given, &

vered, loft or flolen, in order to conftitute the Subje€

Property.

[Lord Mangfield. * How would you fteal an Optic
¢¢ the next Turn of an Advowfon ?”]
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"I fay, if the Property contended for be in Action, the Plain-
giffs, as Aflignees, cannot claim it; if in Poffeflion, it muft
bear the Marks of vifible Pofleflion, and muft have the Qua-
ities of other perfonal Property. Will Trover, Detinue, Tref-
pafs or Replevin, lie for it? Can it be forfeited for Treafon
or Felony? How will You feize or transfer it? It does not
lic merely in Grant. Nothing can be granted, but where a
Man has an actual or potential Property. One cannet grant all
the Wool that fhall grow upon Sheep, which he intends to
buy. So one cannot grant the Profits of a future Edition of
a Book.

Lord Coke fays, a Poffibility cannot be granted, What is a
more bare Poffibility than the Profits of an Author ?

Patents for new Inventions are fimilar to the prefent Cafe.
They are allowed as.temporary Privileges, but the very Grants
are a Proof, that independant of them, the Grantees could
have had no Monopoly. Patents of perpetual Duration are in-
jurious to the Subject, and contrary to Magna Carta. Darcy
and Allen, Ney. 182. A Patent for the fole Ufe of a new
Invention 1s good, provided it be for a Time certaing becaufe
in that Time, the Invention may become common, and others
have the Skill to ufe it.  Clothworkers of Ipfwich’s Cafe. Godb.
254. Same Reafon given in Mitchell and Reynalds. 1 P. Wins.
183.

[Lord Mansfield. < That is but a weak Reafon. Patents

‘¢ are 2 Guard rather again{t thofe who know how to ufe the
¢¢ Trade, than thofe who do not.”]

Since then no permanent Privilege is allowed to the Inventor
of an Art, or a mechanical Engine, what Pretence have li-
terary Productions to a greater Right? Both are the Pro-
ductions of Genius, both require Labour and Study, and both,
by Publication, become equally common to the World.

The Legiflature feems to have judged fo. The Stat. 21 Yac. 1.
again{t Monopolies allows Patents for new Inventions; twenty-
one Years for fuch as were then in being, fourteen for new ones.

Stat.
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Stat, 8 Ann. allows twenty-one Years to Books already printed;
fourteen to future Publications. 'The Statute of Fames provide
againft raifing the Prices of Manufactures, that of Anze gas
Power to the Archbithop and others, to {fettle the Price &

Books.

[Lord Mangfield. < The Statute of King Fames exprefsly
¢¢ provides, that it fhall not extend to Books.”] :

On the whole, neither on the general Principles of Property,
nor on the local Law of the Kingdom, can this Claim be
fupported. I wifh all due Encouragement to ingenious Authors,
confiftent with the Principles' of Law, and the Rights of the
Subject. But if their Claim tends to a Monopoly, is contrary
to the Provifions of the Legiflature, or the Good of the Com
munity ; if it introduces any Change or Novelty into the
Common Law, they muft excufe me. Nolumus Leges Anglia
mutare is Language of Magna Carta. 1 truft, that th
Law, in this, as in all other Cafes, will be preferved intire by
this Court. The Author can claim no Privilege, by Cumm_
Law: Let him refort to, and avail himfelf of that tempora
Indulgence, which the Statute has thought proper to allo
him.

Blackflone in Reply.

The principal Pillar of Mr. Yares’s Argument refts upon k
Defcription of Property. He confiders it as having nothing 1§
it’s Subjet, but what is fubftantial, palpable and vifible. E
has omitted the Diftinction, between corporeal and incorporé
Rights; the latter of which are as much confidered by &
I.aw, as the Bafis of Property, as the former. Your Lo
thip gave an Inftance in Options; the fame may be faid:
Advowfons, Commons, Ways, &¢. The Right of prefenth
to a Church is not more vifible or material, than the Right"
publifthing a Book. All thefe are mere pofential Rights, dorma
and unnoticed, till Opportunity calls them into 4¢7; and t&
they produce a vifible Fruit, by prefenting a Clerk, by &
velling on the Way, by turning Cattle into the Common,
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th prefent Cafe, by publithing the Book. The Profits
2 Common are as uncertain, and as much a2 mere Pof-
ity, as thofe arifing from a Publication.

ey depend on the Seafon, the Weather, and an hundred
er Accidents. But is a Right of Common therefore inca-
Ple to be granted ? If not, why thould the prefent incorpo-
il Right, which is not lefs fubftantial than the former.

It is afferted, that the bare A& of Publication
Brformance common to all Mankind: It was aflerted ; but
2 Proof of that Pofition, if given, totally efcaped my Ob-
frvation.  He allows, that to conftitute an Abandonment, there
puft be plain Tokens of a voluntary Dereli®ion: In the
elent Inftance, it is fo far from a Dereliction, that the very
ACt of Publication thews an Intention to continue the Ufe of
£, for the Purpofe of Profit, fo long as the Author ¢

renders the

dll.

The Argument drawn from circulating Libraries was before
fonfidered.  As for the Profits which the Defendant has made
n the Way of his Trade, we claim them not ; this is not 2
8ill for an Account, but an A&ion for difturbing Us,

g that Profit in the Way of our Trade, whic
Right to do.

in mak-

h we fay we have
Sic utere Jure tuo, ut alienum non leedas,

He fays, a Book, when publithed, is a Gift to the Public,
ke Land thrown into a Highway. It may be fo, where the
Author conceals himfelf, and gives no Indiciz to diftin-
guifh his Property. The Title, the Utterance, the Vending,
are {ufficient Indicia here. In fuch a Cafe, it is more like
making a Way through a Man’s own private Grounds, which
he may {top at Pleafure; He may give out a Number of Keys,
by publithing a Number of Copies ; but no Man, who receives

2 Key, has thereby a Right to forge others, and fell them to
ather People,

The Ulage of Copy-right is called in queftion,
fhewn to be immemorial.

an immemorial Ufage,
I'imes, and feeing if
Wor. I '

becaufe not

er Way to prove
but by tracing Fa&s back to the earlieft

1t has ever been otherwife, We have
4 S thewn

There is no otl
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thewn it for two Centuries back ; there is nothing that cg
tradicts it, and the Law will then fuppofe it immemors
But Printing itfelf is within Time of Memory. True, §
the Art of Writing is certainly immemorial. They are be
different Modes of the fame Thing ; the fubftantial Part
the defcribing a Sentiment in Charadters. It is Matter of
difference, whether a Man prints 100 Copies, or employs 16
Amanuenfes to write them.

Mr. Yates has gone through the Patents of privileged Pring
ers, to prove them illegal. I agree with him, ‘they were ; th
only Ufe I made of them, was to fhew, that, whenever {up
ported, they were fupported only on the Suppofition of a Pre
rogative Copy-right ; which fthews, that fuch Right is not mere
ideal. He allows, that the King has a Copy-right in fom
Books; why then is the E}:iﬁ_ence_ of a Subject’s Copy-right &
others, a Thing fo abfurd and fhocking to the Principles &
Common Law ?

Why then, he afks, were Patents granted for fourteen Yean
if the Author had before a perpetual Property? I anfwe
they were additional Guards to that Property, by giving an
cumulative Remedy for a Term of Years. A new Remet
will not deftroy an ancient Right. |

As to the Statute of Qu. Anne, which has been laid open ve
accurately, I decline meddling with it at all, for the Reafg
1 gave before. '

He has treated the prefent Claim in the Light of 2 Mo
poly, A very odious Term. But what is a Monopoly ?
Endeavour to appropriate to private Ufe, what before belong
to all the World in Commeon. Like the fole Printing of
tin Books, Law Books, &c. Every Man has a natural Righ
to print in that Language, or that Science. But who ¢
have a Right to print another’s Compofition (in any Tong
or any Science) before he pleafes to publith it? And, a
it is public, who but himfelf, can have a Right to make
Profit by re-printing it ? The Profit muft arife from his S8
timent, from the Matter contained in the Book. It arifes}

N
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| the Way of Trade, by the bare Manufa&ure of Printing ;
the Paper when printed on, abftracted from the Learning
atained in it, is rendered lefs valuable than before.

It is therefore no Argument to fay, that an Author is not
pund to fupply Copies to the Public; for which Reafon ano-
jer Man may. What Right has the Public to demand them ?
he Author has the fole Right; he may fet on them what
alue he pleafes, as every Man may do upon his own Per-
prmances, whether Divine, Lawyer, Phyfician, or Author.
fet all will be blameable, if they fet too high a Value on
geir Labours, and will feel the bad Effets of it,

* It has been endeavoured, to compare intelletual Inventions
with fuch as are merely mechanical ; They bear no Comparifon,
s has been {uccefsfully fhewn in a Pamphlet referred to, in the
aft Argument; and which deferves better Treatment than Mr,
dburlow then gave it. [A Letter from an Author to a Mem-
ver of Parliament, by Dr. Warburton] 1 fhall add one or two
Remarks to his learned Obfervations.

Style and Sentiment are the Effentials of a literary Com-
pofition. Thefe alone conftitute it’s Identity. The Paper and
Print are merely Accidents, which ferve as Vehicles to con-
wey that Style and Sentiment to a Diftance. Every Duplicate
erefore of a Work, whether ten or ten thoufand, if it con-
veys the {ame Style and Sentiment, is the fame identical Work,
which was produced by the Author’s Invention and Labour.
But a Duplicate of a mechanic Engine is, at beft, but a Re-
femblance of the other, and a Refemblance can never be the
fame identical Thing. It muft be compofed of different Ma-
ferials, and will be more or lefs perfect in the Workmanthip.
Although therefore the Inventor of a Machine may not be
Bnjured at Common Law, by the Sale of a Work made like
his, it will not follow, that an Author is not injured, by the
Jurreptitious Sale of a Work that is abfolutely and {pe-
gifically his own. The Proprietors of the Speifator were not
mjured by the Sale of the Rambler &c. which refembled their
Compofition ; but we fay, they are now injured by the Sale
of the Spectator itfelf. |

There

Ci3
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There is a Diftinétion then in the Nature of the Thing
compared together ;—and there is alfo a Diftin&ion arifing froms
public Convenience. Mechanical Inventions tend to the I
provement of Arts and Manufactures, which employ the Buli&
of the People; therefore they ought to be cheap and numerous
Every Man fhould be at Liberty, to copy and imitate them at
Pleafure ; which may tend to farther Improvements. However
a temporary Privilege may be indulged to the Inventer for &
limited Time, by the pofitive At of the State, by way of
Reward for his Ingenuity. This Inconvenience will foon b
over, and then the World will remain at it’s natural Liberty
But as to Science, the Cafe is different. That can, and ought
to be, only the Employment of a Few. And one Printing
Houfe will furnifh more Books, than any Nation can find ablk
Readers ; which differs it {till more from the Cafe of Mecha
nifms, of which very few in Comparifon can be conftructed,

under the Infpection of the Author.

But {uppofing, after all, that there was no real Diftin&ig

between literary and mechanical Compofitions; yet the Con
clufion drawn from this Argument is very illogical and
juft. If it be reafonable, to allow a Property in a literas
Produ&ion (and I fubmit it is highly fo) can we argue thus
Books and Machines are of the fame Nature: No Property
allowed in a Machine: Therefore none fhould be allowed |
a Book. The Argument would rather ftand thus. Books a
Machines are of the fame Nature; Property thould be allow
in Books; and therefore, it thould alfo be allowed in Machis

But fince they are of Natures very different, both Arg
ments will fall to the Ground. |

The Defects of this Reply will be amply {upplied on
next Argument ; and in the End, we ftill hope for Judgm
for the Plaintiffs. |

Lord Mansfield Chief Juftice.

This Queftion is a very general one, and has never yct1
finally determined. Though a fair Argument will arife |
Sir Yofeph Fekyll's, Lords Macclesfield's, Talbot’s and Hardws

Procee
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droceedings, that they thought there was a Property in the
Buthor at Common Law. Elfe they would not have granted
the Injuntions, that have been cited. But even in the Cafe
of Newton's Milton, Lord Hardwicke gave no Opinion to bind
himfelf, but continued the Injun&ion to the Hearing ; fol-
owing the Example of Lord Harcourt, in Stationer’s Company
\and Partridge, who, conceiving great Doubts concerning the
Company’s Right, continued the Injunion to the Hearing;
‘and, at the Hearing, ordered a Cafe to be ftated for the Opinion
of this Court. It was twice argued here, but no Certificate
was ever made. In Mi/ton’s Cale, Lord Hardwicke f{aid, that
if, at the Hearing, he fhould confider the Point as doubtful,
he would fend it to Law to be argued ; and therefore, would
give no Opinion, fo as to bind himfelf. However the In-
clination of his Opinion was, that there might be a Common
Law Property, not taken away by the Statute of Queen Ann¢e
What he grounded himfelf upon, were the Cafes at Common
Law, relating to Prerogative Copy-rights. It muft have been
a Copy-right in the Crown, though Printing is within Time
of Memory, that produced this Prerogative Property.

I do not know, that, even in Equity, there has been any
Cafe finally and folemnly determined, at the Hearing. When
this came before me, I was determined, it fhould be argued
and adjudged in the moft folemn Manner. And therefore, -I
refufed to make a Cafe of it, but direted a {pecial Verdict.
As perhaps the Parties may acquiefce under the Decifion of
this Court, I fhould be defirous to have it argued, before all

the Judges.

Let it ftand over for further Argument, before all the
Twelve Judges.

O N Eje@ment, a Verdi&t for the Plaintiff. Norson moved

for a new Trial.

The Plaintiff claimed a Copyhold Eftate at Baraes in Surry,

of the Nature of Borough Englifb, under a Will of Mr. Clymer
Vor. L. 4T deceafed,

Leflee of Clymer againf? Litter. W



