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COURT or SESSION,

UPOGN THE QUESTION OF

LITERARY PROPERT X;

IN THE CTAUSE

HINTON AGAINST DONALDSON, &

The Summons, or LIBEL, in this Caufe, was as follows :

Ireland, Defender of the Faith : To
Meflengers at Arms, our Sheriffs in that part, conjunély and feverally,
fpecially conftituted, greeting. Forafmuch as it is humbly meant and fhown to
us, by our lovite John Hinton of London, bookfeller, and by Alexander
Maconnochie writer in Edinburgh, his attorney and commiflioner, conform to
power of attorney, bearing date 26th September laft, That where the Reve-
rend Mr. Thomas Stackhoufe, late Vicar of Beenhain in Berkfhire, Mafter of
Arts, deceaft, having, after many years {tudy and labour, compiled a book,
commonly known by the name of < Stackhoufe’s Hiftory of the Holy Bible;™
he thereby acquired the fole and exclufive property of faid book, and of print-
ing and publifhing the fame: And that he, by his deed of alienation and ven-
dition, dated 8th January, 1740 y€ars, and regiftrate in the Commiffary-court
books -of Edinburgh, as a probative writ, 1gth O&tober, 1770 years; did,
for certain onerous caufes therein {pecified, grant, bargain, fell, aflign, and
fet over to Stephen Auftin of London, bookfeller, decealt, and to his execu-

ror, adminiftrator, and afligns, the copy-right and fole privilege of printing,
a reprinting,
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reprinting, and felling, all the forefaid book, compiled and written by him,
the faid Mr. Thomas Stackhoufe, and entitled, “ A new Hiftory of the Holy
‘ Bible, from the Beginning of the World tothe Eftablithment of Chriftianity,
“ with anfwers to moft of the controverted Queltions, Differtations on the
“ molt remarkable Paffages, and a Conne&ion of Profane Hiftory all along ;
““ to which are added, Notes explaining the difficult Texts, retifying Mif-
“ tranflations, and reconciling feeming Contradicions : The whole illuftrated
with proper Maps and Sculptures.” And all the eftate, right, title, intereft,
claim, and demand whatfoever, either in law or equity, or otherwife how{o-
ever, of him the faid Thomas Stackhoufe, of, in, and to the faid copy-right,
and benefit of printing the faid book ; and of, in, and to the faid book, to
have and to hold the faid copy-right and fole privilege of printing, reprint-
ing, and felling the faid book, and all benefit and advantage to be had or
made thereby, unto the faid Stephen Auftin, his executor, adminiftrator, and
alligns, to and for his own ufe and benefit, as his own proper goods, and
chattels, and eftate, from thenceforth and for ever, as the faid deed of ven-
dition and alienation in itfelf more fully bears: And that the faid Stephen
Auftin, in virtue of the forefaid vendition, did continue in the fole and ex-
clufive pofleflion of faid book during his life, and of printing, felling, and
publithing the fame; and he, by his latter-will and teftament, dated 20th
March, 1745, did nominate and appoint Elifabeth Autdtin, his wife, to be his
executrix, and bequeathed to her his whole eftate, real and perfonal, conform
to an extract of {aid teftament from the Prerogative court of Canterbury, dated
1gth September, 1770 years: And that the faid Stephen Auftin having died
in the month of December 17¢0 years, Elifabeth Auftin, his widow, in vir-
tue of faid laft will and teftament, fucceeded to his means and eftate, and,,
inter alia, to the copy-right, and fole privilege of printing, reprinting, and
felling the forefaid book, and whole profits and advantages accruing there-
from, and that as executrix and adminiftratrix of her fiid hufband: And that
the faid John Hinton, purfuer, having married the faid Flifabeth Auftin upon
the 1oth of Auguft, 1752 years, conform to certificate of their marriage from
“the regifter-book of marriages of the parifh-church of St. Sepulchre, dated
20th September, 1770; he thereby acquired the copy-right of faid book, and
“lole privilege of printing, reprinting, and felling the fame, and whole profits
and advantages arifing therefrom, and continued to print and publifh the
fame as his fole property accordingly. But, notwithftanding his having the
undoubted right and title to faid book, und that he always had fufficient
- quantitics of the fame for fale: Yet fome perfons, within that part of Great
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Britairi called Scotland, Have of late taken upon them, without his confent
and authority, to print, reprint, and fell faid book, for their own private ad-
yantage and profit 3 and in particular Alexander Donaldfon, and John Wood,
bookfellers in Edinburgh, and James Meurofe bookfeller in Kilmarnock, did,
in the year 1767, or on on¢or other of the years betwixt the year 1760 and
1770, without the confent and authority of the faid John Hinton, purfuer, in
2 moft fraudulent manner, and with a manifeft view to deprive him of the
profit and benefit arififg from the publication of faid book, take upon them to
print, reprint, iell, and difpofe of the forefaid book ; at lcaft they, or one or
other of them, caufed an edition or impreflion of the fame, to the amount of
ten thoufand copies or thereby, to be fo printed and fold, and applied the
price and produce thereot to their own ufe and behoof, or for the ule and
behoof of one or other of them: and they, or one or other of them ftill con-
tinue publickly to fell faid books fo unlawfully printed by them, or employ
other perfons to fell and difpofe of the fame, in open defiance and violation
of the faid John Hinton, his abfolute and exclufive right of property in faid
book : And albeit it is of verity that the faid John Hinton, purfuer, and his
faid attorney, have oft and divers fimes defired and required the faid Alex-
ander Donaldfon, John Wood, and James Meurofe, defenders, to defift from
felling and difpofing of the forefaid book fo illegally printed, by or for them,
or for one or other of them, and to deliver to him fuch of the faid books as
are ftill in their cuftody, or in the cuftody of any other perfon for their behoot ;
and alfo to make payment to him of the fum of L. 1: 10 fterling for each
copy of faid book fo printed and fold by them, or either of them, or by any
other perfon for their behoof, and likewife to make fufficient reparation to him
for the injury he has fuftained in his property by the printing and felling faid
book infthe illegal and fraudulent manner abovementioned ; yet they wrong-
oufly refufe, poftpone, and delay fo to do: And THEREFORE, it OUGHT
and SHOULD be found and declared, by decreet of our Lords of Council
and Seffion, that the faid purfuer, John Hinton, has the copy-right, and fole
and undoubted title and privilege of printing, reprinting, and felling the fore-
faid book commonly called Stackhoufe’s Hiftory of the Bible, and to the profits
and advantages from thence arifing ; and that the faid Alexander Donaldfon,
John Wood, and James Meurole, defenders, have done wrong and made a
moft illegal incroachment upon the purfuer’s property, by printing, publifhing,
and vending the forefaid book, and the {fame being fo found, the faid Alexan-
der Donaldfon, John Wood, and James Meurole, defenders, ought and {hould
be decerned and ordained, by decreet of our faid Lords, to defift and ceale
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from all further printing, publithing, or felling faid book, commonly known
by the name of Stackhoufe’s Hiftory of the Holy Bible, and to deliver to the
purfuer all copies of the faid impreflion thereof, confifting of ten thoufand
copies or thereby, printed by them, or one or other of them, remaining un-
fold at the time ; and they ought alfo to be decerned and ordained, by decreet
forefaid, conjunétly and feverally, to make payment to the purfuer of the fum
of L. 1: 10 fterling for each copy of the faid book, that they, or either of
them, have fold to any perfon, or perfons, and fhall deliver lefs than the
forefaid number of ten thoufand copies ; and further, the faid defenders ought
and fhould be decerned and ordained, by decreet forefaid, conjun@ly and feve-
rally, to make payment to the purfuer of the fum of L. 100 [terling of dama-
ges for their moft unjuft and illegal invafion of his property in the unwarrant-
able manner abovementioned, with a fraudulent intentionto deprive him there-
of, and in terror to others to commit the like practices in all time coming, or
of whatever other fum our faid Lords fhall pleafe to modify on that account;
and they ought likeways to be decerned and ordained, by decreet forefaid,
conjunétly and feverally, to make payment to the faid purfuer of the expences
of this procels, and of extratting the decreet to follow hereupon, as the fame
fhall be aicertained by our faid Lords at difcufling this procefs, conform to the
laws and daily practice of this realm, ufed and obferved in the like cales, as

1s alledged.

The CO UNSEL were,

For the PursuvEer, For the DEFENDERS,

Mr. DAVID RAE, . Mr. JOHN MACLAURIN,
Mr. ALEXANDER MURRAY, Mr. ILAY CAMPBELL,

Mr. ALLAN MACONNOCHIE. Mr. JAMES BOSWELL.

"The caufe came before the Lord Coalffon Ordinary, who took it to report,
and ordered informations : That for the purfuer was drawn by Mr. Rae ; and
that for the defenders by Mr. Campbell. The Court alfo appointed a hearing
in prelence, which began upon the 2oth of July 1773+ All the fix counfel
fpoke, and the pleadings lafted four days.
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LORD KENNET.

I have had this queftion very ably ftated in papers, and very fully-
difcufled in pleadings. I do not mean to run through all the argu-
ments ;—to fupport thefe on the one fide, or confute thofe upon the other.
I will not meddle with the law of England ; in the firlt place, becaufe I do
not profefs to underftand that law ; and, fecondly, becaufe 1 think it ought
to have no influence in determining upon the law of Scotland. I prefume:
the learned judges of the Court of King’s Bench gave a juft judgment upon
the law of England; but they found much upon the aéts of the ‘Stationers
Company, and the injunctions of the Court of Chancery, with which we i1
this country have no.concern. ‘

[ am of opinion, that Literary Property is not in the law-of Scotland. It
is not in the law of nature, which is one great fountain of our law. The
1aw of nature is not founded on metaphyfical arguments, and to be deducc®
from long, abftrufe, and abftract reafonings. It muft be obvious to mankind,
at leaft, as foon as it is propoled ; according to the elegant paflage in Cicero,
mentioned by Mr. Murray, ¢ Eft hac non fcripta, fed nata lex, quam non
¢« didicimus, accepimus, legimus, verum ex natura ipfa arripuimus, haufi-
¢ snus, expreflimus, ad quam non docti, fed falli, non inftituti, fed imbutr
¢ {umus.” It is in vain to fay, that it is founded on that part of the law of na-
ture, by which we are not to hurt another, or take from hinm what belongs
to him 3 for to apply that is a pefitio principii.—It is not in the law of nations :
there is not the confenfus gentium ; for it is admitted, that no fuch confenfus
obtains.  So far from this, we find itto be only fuch a kind of right as par-
ticular ftates have, in fome inftances, conferred by a patent, or previlegium
for a limited time.—It is not in the law of Scatland, properly fo- called. We
have no refponfa prudentum for it. It is not even mentioned by any of the
writers on our law, except by Lord Bankton, when treating of the ftatute of
Queen Anne. On the contrary, the pratice of all our lawyers, who took
limited patents for printing their works, fhews that they entertained no fuch
idea. There is no feries rerum judicatarum ; nay not one judgment of this
Court finding Tuch a property.— Lhere is no flatute upon the {ubjet, except
the ftatute of Queen Anne, which appears to me to be againit the common-
law right. The rubric, or title of that {tatute, is clearly againft it ; for it bears
to be, an a& for véfing the right for a certain term And it is material to

. A confider,
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confider, that the title at firlt ftood otherways, and bore, to be for Jecuring 5
but it was altered by the legiflature itfelf. Strefs has been laid on the narra-
tive of the act ; but this I think the weakeft part of it. The moft material
part 1s certainly the enalting claufe ; which confers the right for a limited
time. I admit, that the words, mo longer, add nothing to the fenfe. But
then I {ee this to be an exprefs claufe, diftin&tly limited, and quite feparate
from the claufe with regard to penalties. The moft that can poflibly be
f31d upon this claufe is, that if literary property exifted antecedently, it does:
not take it away. But I do not fee that it exifted at all before the act. The
lalt claufe of the act, which provides, that “ the fole right of printing or
“ difpofing of copies fhall return to the authors thereof, if they are then liv-
““ ing, for another term of fourteen years,” would have been abfurd, if au-
thors were underftood to have that fole right ab.ante. I am therefore of opi-

nion, that there is no right in authors to the fole printing of their works, ex-

cept what the {tatute has rationally given.
"

EOQRD AUVUCHINLEGCGCK,

HIS queftion is new and interefting : Till very lately, it neveg received
T a judgment in any Court of Europe. It has received but one, and that
in England, the laws of which country are in many particulars fpecial teo. it-
lelf, and, when it was there determined, the court was divided,

We have had the queftion ably handled in mutual informations, both of
themy well drawn ; in particular, that on the fide of the defenders is a per-
formtance which does honour to the author = We have hkewife had laboured
and long pleadings, and now are to give our opinions.

In the entry, I cannot help ﬂbﬁ*rving,_ that it is well faid by a wifc man,
ntl tam abfurdam quod non dicends fit probabile : By much Iabuuring any i ubject,,
the attention is apt to be drawn away from the real merits, and run into ex-
trancous matter : As I think that has been the cafe here, and that the diverfity
of opinions has been owing to. it,—in the opien I am to give, I fhall endea-
vour to confine- myfelf to the proper merits of the cafe, without launching out
into many of the learned arguments. which both fides have infifted on.

Pll own, that the caufe, when ftripped of extranequs matter, does not ap-
pear to me to be difficult. The queftion is, whether he who writes a book,
and publifhes it, hag, by common law, independent of any ftatute or privilege

granted
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granted him by the ftate, a perpetual property in that performance, in the
fame way as he had before publifhing

It is agreed by all, that while the beok is not publithed, whether the
work be in the author’s head or his cabinet, it is abfolutely his, and no man
can deprive him of it. But the queftion is, if this right continues after pub-
lication ?

There has been much faid on the neceffary confequence from its being once
owned to be a man’s property, that it fhould ftill continue to be fo. But,
with fubmiffion, the reafoning appears to me not jult. My thoughts are
mine fo long as I retain them in my mind ; but if I utter them, nefcit vox mijja
reverti 3 every hearer has a right to them as much as I. A man need not
fpeak in company ynlefs he chufes it; but if he fpeaks, and does not enjoin
fecrecy, every man may propagate the fayings with impunity. If a man
throws out a thing in company, whether inftruttive or entertaining, can he
maintain that he has a right of property in this on mot to him and his hews
for ever.

And here I beg leave to fay, unlefs it can be fhewn there is a right of pros
perty in what a perfon utters verbally, there can be none in what he pub-
lifhes to all mankind by printing it. Indeed, when a man publithes his thoughts,
he gives them away ftill more than the man who utters them in converfa-
tion. The latter gives them only to his hearers; but the former to the whole
habitable earth. |

For illuftrating this, fuppofe feveral people well acquainted with this coun-
try, fhould go up to the caftle of Edinburgh, aud one of them, who liked
{peaking, thould immediately deferibe all the objetis he faw from it, would he
acquire a right ever after to that defcription ? And could he, by printing
it, create a right not in him before ¢

What has created an obfeurity, is, that ever almoft fince printing began,
there have been privileges and grants given as to publications of books ; and
men are apt to intermix the notion of thele rights with a common-law right, a
right independent of grants ; and the moft part of the argument in behalf
of the purfuer feems to have been derived from that fource, particularly that
from what s called injunclions, which fuppofed a right n the complainer to
ftop a publication.

But to come at the certainty ; let us go back to the times before any law
was made for privileges to publifhers, or any patent granted to them ; which
is all after printing came in, which happened in the fifteenth century ; and

we fhall find no attempt made to affert the author’s property, in any book
which
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which he had publifhed. We fee, in the learned differtations delivered in the
court of our neighbouring country, {trefs laid on the King’s right to print
certain books, and this is faid to be a right of property. It is true, the King
has {till a right to print certain books, and he has his own printer; in the
choice of whom great care ought to be taken, which is not always the cafe ;
for I remember, in the year 17435, the fame printer officiated for the King and
for the Pretender: But this right of the King’s is prerogative, not property.

We had in Scotland pretty early, licenfes granted to printers, particularly
there is one in 1567, to Robert Lickprivick ; and when your Lordfhips hear the
lift of the books which he obtained a fpecial privilege to print, you will judge
if they were the King’s property. His licenfe is to print, ¢ Donatus pro Pue-
“ ris, Rudiments of Peliflo, the A&s of Parliament, except thefe of the laft
¢ part, the Cronicles of the Realm, Regiam Majeftatem, the Pfalms of David
¢ ‘with the Englith and Latin Catechifms lefs and mair, with the buik callet
¢ Omilies for Reideris in Kirks, with the general Grammar to be fet out for
¢ erudition of Zouth.—The privilege to endure twenty years; and none to
“"priﬁt the faid buiks without his confent, under the pain ot the efcheat of
¢¢ the buiks, and being fined.”

This privilege, and all fuch, were granted to printers, and were not calcu-
lated for the benefit of authors, and not founded on any right of property in
the printer.

But there is not upon record in any country, not even in England, a pa-
tent, or privilege, in favour of any perfon whatfoever before printing; nor is
there at this day any privilege granted to authors, which hinders as many
copies to be taken of the work as people chufe, provided they be not printed
copies : nay, thefe gentlemen, the London bookfellers, who have obtained fo
many patents, and even the act of Queen Anne j—though they call printers
who interfere with them pirates, (a cruel name), never pretend that they
can hinder written copies to be taken. The law, then, is direéted only againft
printing, and is no reftraint from writing ; though we all know, that, before
the art of printing, there was no other method of fpreading books. It was
then a great trade. It may be fo again ; and the London bookfellers would
have no remedy. Thisis a clear proof, that the reftraint was introduced after
printing began, and that it is no way founded in common law, but on grants ;
for if it were founded on common law, it would reach againft manufeript
copies, as well as printed ones: and this to me is demonftration, that there
18 no common-law property in authors.

And,
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And, as a {arther illuftration. of this, let us confider, that anciently very va-
luable performances were preferved only by the memory. It is faid Homer was
fo, and Offran.  When that was the cafe, what privilege could the aathor
have? The poem of Chevy-chace, fo much celebrated, and upon which we
have a eriticiim by M. Addijin, was, in my remembrance, repeated by every
body.—Was there a copy of this little heroic poem? What privilege could
the author have in it, aiter he had let one man get it by heart ?

Again, extempore compofitions, fuch as all our fermons in this country
were long ago, or were fuppofed to be, as {ome of us who are far ad-
vanced in life remember ; for at that time a minifter who ufed notes, and
would mnot truft to Providence, as it was faid, would have been very ill
heard :—When, as was common, people took them down mn writing, as
{ome of them were very good, very entertaining difcourfes ; had the preacher
any property in thefe fermons? He could have none in the writing; for he
qever had written himfelf.  Could he have faid, that they were only intended
for his own congregation, and were not to be communicated to others —I ap-
prehend the proprietor of thefe was the perfon who wrote ;—for the author
was not able to repeat what was in the copy.

In fhort, the whole of the author’s plea confifts in his claim to reftrain
from printing ; and it is founded on blending the notions arifing from privi-
leges and patents with a common-law right, which is quite erroneous : and
this clearly mu't put an end to the common-law right ; for as it 18 directed
only againft printing, it is plain, that, before printing, there was no fuch right;
that, to this day, it could not be pleaded againft uttering as many manufcript
copies as a man chulics 3—lo, confequently, it is not founded on common-
law property.

I have faid nothing of the a& of the 8th of Queen Annc, for 1 do not
think it neceffary 3 but if there were any dubiety, that a&t removes it 3 for it
gives the author a right under certain conditions, and for a fixed period.




=

-

LORD

[ 6 ]

HAILES.

A UTHORS in Enghmd may have a common-law right in their works

even after pub

'l!-

i

1ication.

So Englith lawyers have faid; fo the Court of King’s Bench has determined.

Englith law, as to us, is foreign law; foreign law is matter of fad.

Of the

fact T afk no better evidence, for I can have no better evidence, than the opi-
mon of the lawyers and Judges ot that foreign country.
Whether this common-law right be confidered as a property or as an intereft,

or as fomething diftinguifhable from either, is of no moment.

It we are once fatisfied of the exifence of a legal right, all inquiry into the
mode of its exiftence is fuperfluous.
‘This common-law right is ftrangely interpreted by the London bookfellers.

The Bifhop of Gloucefter, in his admirable Charge to his Clergy, has be-
ftowed on the London bookfellers the appellation of The Sages of St. Paul’s

Church-yard.

‘The dottrine of thefe /fages is commodious: they limit or enlarge this com-

mon-law right as beft {uits their own conveniency.

They /limit it, 1. when, maintaining that an author has a right to the whole
of his work, they take the liberty of borrowing whatever part of the work

may be a proper ingredient for their monthly hathes of literature, their Uni-
werfal Magazines of knowledge and pleafure.

It a work chances to be fhort, they retain it in a news.paper under the ap-
pellation of a criticifin, or an extradl.
2. Agan, they /imit this common-law right by exciting their dependents
to make abridgements of valuable works.
Herein Stackhoufe, the author of this day, was an adept: he abridged the
difcourfes pronounced at Mr. Boyle’s leCture.
He and his bookfeller would have condemned Donaldfon and his aflociates
for encroaching on the common-law right of Bentley or Gafltrel : and yet be
fcrupled not to make, nor his bookfeller to publifh, an abridgement of the

arguments of Bentley and Galtrel in defence of religion !

How much of the argument evaporated in this literary procefs, I pretend

not to fay.

Perhaps an abridger is held to acquire a right, by fpecification in the work,
abridged, according to the trite faying,

——¢ male dum recitas, incipit efle tuus.”

1. ‘They
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. They limit this common-law right by publifhing Dicfionariés of Arts and
Sciences—the works of 2 hundred authors are ranfacked ; out of them is pro-
duced, as the fages exprels it, an entire ncw work.

Poftlethwayt common-placed the authors who had written of trade and com-
merce. It would be hard, fays he, [article Books], were [ to be deprived of
the fruit of my twenty ycars labour by a literary pirate. That is, it would be
hard that any enc (hould fteal from me, what I have ftolen from others.

To fhew his confiftency, he has tranferibed Forbes's Treatife on Bills c_?fEx-
ehange, in fo far as it relates to Scotland.

What right had he to plunder Ferbes > Yet the London bookfellers can fee
0o fault in this, as long as they are proprictors of Poflethwayt’s Diclionary- '

4. They limit this right even m prerogative copics. They dare not print
the -text of the Englifh ¢ranflation of the Bible by itfelf - that belongs to the
King ; but they print it with notes, borrowed from Geneva fometimes, but
more frequently from Poland.

Again, they enlarge the common-right, and #hat n varrous ways.

. Tt is admitted that there 15 no literary property n works whereof the
anthor is abfolutely unknown. i

If there cver was an anonymous writer, it i the author of the pratical trea-
tfe entitied The Whole Duty of Man. At this day cven the fex of the author
18 prnhlcnmtical.

Neverthelefs, the trade have found means to appropriate to themfelves a
copy in which the pious author pretended no property.

Dr. Hammend, mn his commendatory t‘:]‘.‘:iﬂlf,---ﬂl‘ifﬂ‘\'fﬁ, that the author had
¢irown the work into the Corban or common trealury: the London bookiellers
have taken it out of the Corban.

And how? from Dr. Hammond’s commendatory epiftle they learn, that
Garthwait the publifher, had the MS. in his poffeflion before he printed the
work : therefore the property of the book is in the heirs or afligns of Garth-
walt.

On this momentous difcovery, that a publifher was poflefled of the MS.
which he publithed, 1s founded the injunction 1735.

This, by the way, (rews that injunétions have been granted {ometimes with-
out much attention to the merits of the caufe.

2. The London bookfellers enlarge the commen-law right by conferring
the name of original author on every taftelefs compiler-

Hereof there is an appolfite example in Stackhoufe, the author of this day.

He was as very a compiler as ever defcended from a bookfeller’s garret.

The ingorporeal fubltance of Stackhoufe’s ideas is a non-entity.

And
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And yet, in the opinion of The Sages in St. Paul’s Chureh

18 no lefs an original author than Hooker or Warburton.

Here lies my firft difficulty : were we to copy the judgment of the King’s.

Bench in the cafe Miller verfus Taylor; were we to find that the common-law
right of authors in England could be made effe@ual in Scotland; were we
even to find that literary property was eftablithed in the law of nature and na-
tions; {till we could not pronounce judgment for the purfuer, unlefs we were
to hold Stackhoufe to have been an original author ; #4/s T can never do.

But I have ftill a farther difficulty.—<¢ In this cafe it is material to confider
“ how the common-law of Scotland ftood before the ftatute of Q. Anne.”
Thefe are the words of an eminent perfonage on a fimilar occafion.

The inquiry was not material, had he underft
grounded on the' law of nature and of nations -

countries : according to the clegant paflage which we heard from the bar, it is
not aliud Rome, aliud Athenis - neither was the Inquiry material if the “com-
mon-law right in England could have had effec in a foreign country.

The inquiry which that great man thought material has been made.

Of this right there is not a veltige to be difeovered of the law of Scotland.

From Lord Stair down to Forbes all our authors are filent cnncerning it

from Lord Stair down to Forbes all our authors h
been no fuch right.

ard, Stackhonfe

ood literary property to be
that law varies not in different

ave alted as if there had

It is faid, < that the privilege which Lord Stair

“ from printing his works did
14

obtained prohibiting others
indeed confer nothing upon him, but that his
remedy lay by an ordinary a&ion at law.” Strange that he fhould have

fought and obtained a privilege which gave him no right, and that he fhould
never have mentioned that right which he had !

It is vain to fay * that our authors lived under the defpotic fway of a Scot-
¢ tifh Privy Council, and that they were obliged to accommodate themfelves
“ to thofe wretched times.”—The Scottifh Privy Council was not defpotic af-
ter the Revolution : it was 2 legal court and legally adminiftered : it was in.
deed abolithed at the union of the two kingdoms, not becaufe it was defpotic,
but becaufe it could no longer fubfift : for the fame reafon, and at the fame
time, the Englifh Privy Council was abolifhed.

Many of our authors lived not m wwretched times : Lord Stair publifhed his
corrected work after the Revolution ; Forbes wrote in the days of Q. Anne;
Lord Bankton in the days of George II.

I dare not pronourice 342 to be 2 right in the law of Scotland, which has
clcaped the obfervation of all our {tatutes, lawyers, and authors.

I therefore muft give my judgment for the defenders.
| LORD
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LORD MONBODDO.

HIS caufe, whatever way it {hall be decided, does great honour to our
Bar; for it has’been moft ably pleaded, nor do I remember ever to have
leard a better pleading. It is a very important caufe. It is of importance,
as being perhaps the caufe of greateft property that ever camc hefore us;
the property indeed 1s immenie, we know not the extent of it: and it is of
importance in another refpeét, that it divided the prefent Judges of Eng-
fand, and my Lord Hardwick would give no opinion upon it. Tam to give
my opinion with the majority of the Englifh Judges. If it had been on the
other fide, I fhould have given it with the fame freedom.

As this caufe has been treated, the firlt queftion is,—Whether fuch a pro-
perty as I contend for, of authors in their works, can at all exilt ¢ For, a great
deal of argument has been ufed to prove, that fuch a property is a mere chi-
mera, incapable of being defined or afcertained. This part of the argument,
1 own, furprifed me a good deal : for it muft be allowed, that fuch a property
is given by the ftatute, at leaft for a time ; and, if it be given by the {tatute
for a time, there is nothing to hinder it to be given by common law for a per-
petuity. And the nature of it is fufficiently defined by the ftatutc ; for it 18
there faid to be, * the fole liberty of printing or reprinting the book.” It is
therefore what every right of property is,—the right of ufing a thing exclufive
of others. And the ufe of the thing in this cafe afcertained by the {tatute, is,
the printing or reprinting of the book. For, there may be fundry ufes of the
{fame thing ; and as many ules as there are, fo many different rights or inter-
efts there may bein it.  If I purchafe a book, 1 may ufe it for my inftruction
or amufement, or I may employ the paper or binding of it as I think proper ;
and fo far I may be faid to have the property of it. But, I cannot reprint it,
becaufe that ufe belongs to the author or his afligney, and fo far he is proprie-
tor. Here is nothing obfcure or unintelligible, but it is what every man, even
though he be no philofopher, can readily conceive. All, therefore, that we
have heard about the abfurdity of .a property in ideas, appears to me to be
nothing to the purpofe. ldeas, or bon mots, as my brother faid, are not by
their nature a fubjeé of property. For property, though it be an incorporeal
right, it muft have for its fubjet fome corporeal thing : But, fuppofing they
were capable of property, I allow every man who purchafes a book to appro-
priate the ideas of it to himfelf as much as he can, and the words too, if his
memory be good enough. IthinkI could go farther without hurting my ar-
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gument, and admit that he may carry thofe ideas in his mind, and thofe
words in his memory, to a printing prefs, and getthem thrown off, Such a
man I'would call a plagiary, but not the pirate of a book ; nor do I think that
he would fall under the fantion of the ftatute, which only forbids himto ufe
the book for a prefs-copy, to transfer the author’s words from paper to paper,
by the mere mechanical operation of printing, without any labour of the mind;
but does not prohibit him to exercife either his memory or judgment upon it.

This being the nature of literary property, the next queftion to be con-
fidered 13, Whether there be fuch a property at common law, independent
of the ftatute ? And let us begin with the manufcript.—That every author
has a property in his own manufcript, has not been denied. And it has
been admitted, that, in confequence of this property, he may, as the law now

{tands, print it if he pleafes. Thus far, thercfore, he may reap the fruits of
his property. But thefe, it is faid, are the only fruits he can reap. For if
the MS. is once printed, and the copy fold, then it becomes juris publici, and
cvery man is at liberty to reprint it, and make what profit of it he can. If
this be fo, the property of a MS. is a property of a very extraordinary kind,
of which a man can only make profit once : whereas other things, which are
the fubjeét of property, we may ulfe for our profit as often as we pleafe, and
hinder others from interfering with us in that ufe.

Let us fuppofe that the author, inftead of multiplying his MS. by the prefs,
makes feveral copies of it in writing; and let us fuppofe, that he gives the
ufe of one of thofe copies to a friend. This happened in the cafe of Lord
Clarendon’s hiftory, and it was there adjudged, that the petfon who got the
ufe of the copy had not a right to print it, though it did not appear that when
he got it he was laid under any reftraint or limitation as to the ufe of it. It
is true, indeed, that the perfon in that cafe got the ufe of the MS. for
nothing. But would it have altered the cafe, if Lord Clarendon’s heir, in con-
fideration of the expence or trouble of tranferibing the MS. had made him
pay fomething for the ufe of it? Or fuppofe that, inftead of tranfcribing it, he
had taken the more expeditious way of making copies of it by the prefs.

It appears, therefore, that by giving the ufe either of MS. or book for hire,
or without hire, I do not give the liberty of printing or reprinting it, even
though no fuch condition was mentioned. And fo it was adjudged by my
Lord Hardwick in the cafe of a Letter, of which the man to whom it was
written and fent, appears to be as much proprietor, as any man of any book
or MS.; and yet he is not entitled to print it. Thold it to be part of the con-
wralt of emption, when a book is fold, that it fhall not be multiplied. If, in
the
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the file of a book, it were made a condition, that the buyer fhould not re-
print it, all your Lordfhips would be of opinion, that he would not have that
right. Now I fay, that, in the cale of a printed book, it is not only under-
Joed that the pofleflor of it (hall not reprint it; but it 1s expreffed. For the
title-page bears, that it is printed either for the author or for fome book=
feller, to whom he has afligned the right of the copy ; the meaning of which
cannot be, that the author or bookfeller has a right to the copies already
printed (for as they are in his pofleflion fuch advertifement is altogether un-
neceffary), but to timate, that he has the fole right of printing. 50 that
the felling 2 book with fuch a title, is in effect covenanting that the purchafer
(hall not reprint it.

The common law of Scotland and England, muft, I think, be the fame 1n
this cafe, as the common law of both is founded upon common fenfe and the
principles of natural juftice, which require that a man {hould enjoy the fruits
of his labours. For it is certainly contrary to juftice, that a man {hould employ
perhaps his whole life in compofing a book, and that others fhould enjoy the
profit of printing and publifhing 1t, “ to his very great detriment, and too often
« to the ruin of him and his family,” as is faid in the preamble of the {tatute.

It has been faid that literary property is unknown in this country, and was
not known till of late m Englund . That in this, and other kingdoms of Eu-
rope, authors did formerly fecure to themfelves the profit of their works by
getting patents t-om the crown, with the exclufive privilege of printing them
for a certain number of years: And particularly our great lawyers, Sir George
M<Kenzie, Lord Stair, and Lord Dirleton, took patents of this kind for the
printing of their works.—To this [ anfwer, that in thofe thnes, the licenfing
the prefs was held to be part of the prerogative : Sir George MKenzie has
exprefsly {aid, that it was infer regalia : No man therefore had then a right to
print any thing without the permiffion of the king ; fo that every €Opy of a
book was what 1s now called a prerogative COpY 3 and upon this foot matters
&ill continue in the other kingdoms of Europe. But in Britain, it is now ad-
mitted, that the king has no fuch prerogative, execpt as to Bibles, common-
prayer books, or law-books, which cannot yet be printed without his permif-
fion 3 of fuch books, 1 think, the king may be properly enough faid to have
the property, which, as it is defined by the ftatute, confifts in the exclufive
privilege of printing. And accordingly, I fee that in England, the king’s right
to prerogative copies is maintained upon the principle of property: and the
fame right that the king has to thofé books, every author has to the book he

writes, now that the encroachment of the crown upon the liberty of the prefs
1S
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1s at anend. And thusIthink a very good reafon may be given why authors
have now a ri ght in their works which they were not {uppofed to have before.
The reprinting a book has been compared to the imitafting or copying of an
engine, which every man may do, ifthe inventor has not fecured to himfelf
the property of it by a patent. But the cafes are very different; for the
printing of a book is a mere mechanical operation, which a man may per-
form without underftanding one word of it : Whereas, no man can copy an
engine, unlefs he have in his mind the idea of that engine,
pole for which it is intended, and the mechanical powers by which it ope-
rates : Now, fo far as concerns ideas, and cvery operation of the miud, any
man who purchafes a book is abfolute mafter of it. But with refpect to the
multiplying of copies by the mechanical operation of the prefs, that belongs
only to the author; andin the fame way the imitating a print or copperplate
is to be diftinguithed from the printing a book, or the taking an impreflion
of the copperplate. This laft is a mere mechanical operation like printing ;
whereas, the imitating a copperplate by engraving a new plate, is like copy-
Ing a picture, a work of fome tafte and genius, and often very ill performed.
Every man therefore was at liberty to engrave any print, though it had been
invented and firft cngraved by another, till he was prohibited by the a& 8th
Geo. II.  But as the two operations of engraving and printing are fo differ-
€nt, no argument can proceed from the one to the other.
The laft thing to be confidered is, whether fuppofing
common law, it be taken away by the ftatute. And I have the fatisfaction to
find, that the Judge in the Court of King’s Bench, who was fingle in his Opi-

nion there, as I fhall probably be here, did not think it was
did once exift. The argument draw

{tatute to prove that authors
the fame word occurs in the

and know tht.u)ur-

a right to exift at

taken away, if it
n from the word wefing in the title of the
had no right before, is not at all conclufive 3 for
title of the a&t annexing the eftates lately forfeited
to the crown, which however did certainly belong to the crown before that

att was made. The word, in both titles, fignifies nothing more than that a
tuller right was given, and of more ready e

xecution, than what was given by
the common law :

Befides, the title of an aé& is but once read, whereas, the
preamble is thrice read, as well as the reft of tbe alt. Now

of this a&, the right of an author to his works is afferted
And if there were any doubt in the matter
m the end of the act, by which it is declared, that nothing in the aé fhall
either prejudice or confirm any right claimed by any fperfon to the printing
or reprinting any book or copy. This leaves the matter juft where it was

» In the preamble
n exprefs terms :
» 1t is removed by that provifo

before
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before the ftatute, and-appears 10 have been intended to obviate this very
doubt, whether the right which formerly belonged to authors was not taken
away by this ftatute; giving them a new right, I mean a right fecured by pe-
nalties and forfeitures.

‘As to the alledged inconveniencies of literary property, the cleareft prin-
ciples of law may be attended with inconveniencies ; but that confideration
belongs not to us, but to the legiflature. Here, however, I fee no inconve-
niencies 3 on the contrary, Werc there not fuch a property, fuch a right, there
would be great . onveniencies, great injuftice. I think it would be very
hard, and much to the difcouragement of literature, if an author, after {pending
2 1aborious life in compofing a book, did not provide by it, not only for him-
felf, but alfo for his family : Nor is the remedy in the {tatute againt this evil
(ufficient ; for, the beft books may be twenty years publifhed, without having,
their merit known, and afterwards have a great and univerfal fale. The copy
of Milton’s Paradife Loft was fold for fifteen pounds, and it is probable that
‘he bookfeller loft by it; for, it is certain, that the book was in no repute,
or eftimation, till my Lord Sommers let the people of England know that
they had in their language the beft heroic poem of modern times.

Upon the whole, therefore, 1 am of opinion, 10, That authors had a right
of property in their works before this act was made ; and 2do, That fuch right.
was not taken away by the act.

poge B TU s T CE 'CLER K

T H 1S queftion comes before the Court, upon a {imple cafe—It 1s an ac-

tion of damages -brought by 2 bookfeller of England, againft the de-
fenders, refiding and carrying on their bufinefs, as printers and book{ellers,
. Scotland, for re-printing 2 book firft publifhed in England in the year 1738,
It is not founded upon ftatute, or letters patent, but upon the copy-right ori-
ginally vefted in the author, and derived from him, to his purfuer, by which
he claims the fole right of printing this book, and of debarring all others for
ever from printing the fame, and confequently that he is entitled to recover
damages from thefe defenders, for their illegal encroachment upon his exclu-
{ive right.

As the action is brought in this Court, and againft fubjects refiding in this
country, we can have no rule for our judgment, but the law of Scotland s
and the fair way of trying the cafe is, firft, by fuppofing the aftion broughs

D by,
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by the executor or aflignee of a Scotch author, who had firft publifhed his

book in Scotland thirty or forty years ago; and the queftion is, Whether the

law of Scotland acknowledges any fuch original property, or copy-1

ight, 1n the
author?

I do not mean to enter at large into the grounds afligned for this copy-right,
but to fay in general, that it falls under none of the ideas, principles, or defi-
nttions of property, which I have learnt in the common law of this country.

No veftige of it is to be found in the ancient world, though the fame
grounds of it exifted then as at prefent. No trace of it can be difcovered in

modern nations, even fince the art of printing was invented, England only
excepted.

Before publication this copy-right in the author exifts, and muft have all the
cffects of property in every nation.

But when a man publifhes his book, and fells it, he makes every purchafer
abfolute owner of what he purchafes; and the neceflary confequence of that
ownerfhip is, that he may tranfcribe as many coples of it as he pleafes, and
confequently may re-print it.

The force of this obfervation is well perceived by the purfuer’s counfel :
and, in order to obviate it, they fuppofe a facit condition not to re-print, as
concomitant of every purchafe of a book.

But this is very inaccurate ; becaufe it refolves into a petitio principii. 1 ad-
mit that in-any country where this copy-right in the author is eftablifhed by
law, fuch tacit condition will be implied in the contradt, and the right of re-
printing will not be underftood to be transferred by the fale of the book, But
where no fuch copy-right or exclufive privilege is eltablithed, or known in the
law of any country, there are no zermini babiles for fuch tacit condition
the fale of a copy of the book, transfers to the

it as a proprietor, by tranfcribing or re-printing
pleafes.

, and
purchafer the right of ufing
as many copies of it as he

In eftablithing the various modes of acquiring property,
the ditates of the human mind, {fufficiently partial to

to difcern the grounds upon which
ject, may be acclaimed.

But, in this inftance, the law, it feems, has given to
capy-right, of which they had no idea nor conception.
neither Homer, nor Virgil, nor C haucer, nor Spe

after they publifhed their works to the world,

the law has followed
its own intereft, and able
property, or an exclufive right in any fub-

men a property, a
For it is certain, that
ncer, had any idea, thart,
they, and their heirs. and

alhgns,
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alligns, retained this property, this exclufive right of tranfcribing, or re-prift-
ing their works for ever.

In fhort, upon examination it will be found, that there is no foundation for’
this copy-right in authors, in the common principles of law, and that the only
ground for it is this, that, from the love of knowledge, and the admiration of
the works of learning and genius, mankind are prone to give to authers, not
only the merit, but the reward that is due to them for their works; and
upon this principle every civilized {tate in modern times has introduced exclu-
five privileges to authors, In the publication of their own works, fome for a
longer, fome for a fhorter time. But this fuggefts no idea of an original pro-
perty in the author; on the contrary, it is inconfiftent with it : for if fuch pro-
perty previoufly exifted in the author, how fhould it have occured to Sove-
reigns, meaning to encourage authors, t0 limit the endurance of the author’s
right to a certain term of years ; which is the cafe of all letters patent known
in the different ftates of Europe, and of our ftatute of the 8th of Q. Anne,
which enats a general privilege to all authors for a certain time.

The principle of thefe letters patent, and of our a& of Queen Anne, is to
give an encouragement to authors, which they could not have had by common
law. Their purpofe is not to give effect to a property which was antecedently
n the author, but to lay a reftraint upon the right of the other fubjetts, by
prohibiting them from re-printing fuch authors works, during the term of
their privilege.

It is faid, that it is fit and expedient to give to authors a perpetual property
in their own works.

I fhould doubt much of the expediency of enacting fuch a perpetual pro-
perty. But if the argument ftom expediency were clearer than it appears to
me, it cannot influence the prefent queftion. It may have its weight with
the legiflature ; not with me, in determining what the law 1s.

Neither can I fee, if I were to judge of expediency, where to draw the line;
for, notwithftanding all that has been faid, I cannot, for my life, difference
the auther of a new book, from the inventor of a new machine, or of a new
medicine ; they are equally the works of genius and induftry, and in their
publication may be equally ufeful to mankind.

But if 1 were of opinion, that it would be expedient to give this copy-
right, this perpetnal property to authors, what avails it, if it is not given by
the law of Scotland. And this leads to the decifive branch of the argument,
Whether the law of Scotland has given, or, in any fhape, has acknowledged,
this copy-right in authors.

The
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The known fources, or component parts of the law of fcotland are, our
ftatutes, the Roman law, the ancient cuftoms of the kingdom, the doétrines of
our lawyers, and the decifions of this court ; all thele have been inveftigated,
and no trace or veftige is to be found of this idea of a copy-right or property
in an author, upon which the prefent altion is founded. On the contrary,
we find all our great lawyers, in effect, admitting, that there is no fuch prin-

ciple in the law, which they certainly did, by reforting in all cafes to letters
* patent from the fovereign, for the exclufive publication of their own works
for a limited timé, never exceeding twenty-one years.

To this may be added the confefled ufage of the kingdom, furnithing a
number of inftances of books firft publifhed in Scotland, and, when not pro-
teCted by letters patent, or after the expiry of fuch letters patent, re-printed
there, without any injunétion, fift, or fufpenfion by this court, for ftaying
fuch re-publication, or any action of damages at the {uit of the authors, their
heirs or affigns, againft the printers.

Such being the ftate of our law, I do not fee how this court could poffibly
award damages in the cafe fuppofed of a procefs brought by the execuior or
aflignee of a Scotch author, who had firft publifhed his book 1n Scotland, not
protetted by letters patent, or, after the expiry of fuch patent, againit the re-
printers of fuch a book in Scotland.

The fecond queftion arifing upon the prefent cafe 1s, Whether or not this
court can award damages to the executor or aflignee of an author who had
firft publifhed his book in England againft the defendants, for re-printing fuch
book in Scotland, at the diftance of thirty or forty years from the firft pub-
lication.

The action is not founded upon letters patent, nor upon the act of Queen
Anne, which-does not apply to the cafe, but upen the common law of Eng-
land, by which, it isfaid, an author has a copy-right or property in his book,
and confequently muft be intitled to a decree in this court, for rendering that
property effeétual againft the fubjets of this couniry, who have invaded that
property.

But fuppofing this fpecies of property tobe known, and. even eftablifhed in
the common law of Englandi I deny the confequence diawn from it. The
law and judicatures of Scotland will give their aid to an Englithman, and to
every foreigner, forrendering effectual every property, and every right efta-
blithed in him by the law of his own country, not adverfe to the property
and right of the fubjets of this country, eftablifhed.in them by. the common

law of Scotland.
Thus
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Thus property of every kind founded upon the known principles of the law
of nations; all rights and obligations founded upon covenant, without regard
o the mode or form of . that covenant, will have their full effeft in this court,
.t the fuit of a foreigner, againft the fubjects of this country : becaufe the
law of Scotland, and of all civilized nations, give effect to fuch property and
to fuch rights ; and the fubjets of this country can have no legal defence
againft the fuit. But when an action is brought in this court for ‘making ef-
fectual a property or right, founded upon the peculiar law or conftitution of a
foreign country, notonly not acknowledged in the law of Scotland, but con-
trary to the principles of the common law of Scotland, and to the right and
property of the fubjects, as founded in that common law, it is impofiible for
this court to fuftain fuch aétion ; becaufe the fubjes of this country are to be
governed by their own law, and not by the law of another country.

If an Englith ftatute had enacted this copy-right in authors, it could have
had no effec againft the fubjeéts of Scotland; how then can a right, founded
upon the judgments of the courts of England, in affirmance of a common-
law-right in authors, be binding upon the fubje&s of this country ? They cer-
tainly are no more bound by the common law than they are by the ftatute law
of England. |

In the whole of this argument, I have kept entirely clear of the late de-
cifion in the Court of King'’s Bench: I have the higheft refpect for the judges

of that court; but that judgment has nothing to do with the prefent cafe; be-
caufe it can have no effect upon thie common law of Scotland.

That judgment proceeded upon a variety of matter, of which there is no
veftige in the common law of Scotland.

If the fame queftion had occurred in the King’s Bench {oon after the art of
printing was introduced into England, I prefume the judgment would have
been different, becaufe the court would have then wanted almoft the whole

materials, upon which their late judgment 1s founded.

We are now in a ftronger cafe, as not only wanting that variety of matter

and precedents, upon which the late judgment of the court of King’s Bench

proceeded, none of which exift in our law, but having alfo the fenfe of all
our great lawyers, and the ufage of the kingdom, ever fince printing was
known amongft us, ftanding 1n oppolfition to this copy-right of authors.

Upon the whole, 1 am humbly of opinion, that the defenders ought to be

biolved from this action.

E LORD
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LORD KAME S.

XX7HAT may be the law of England, with refpeét to the queftion at pre-

fent under deliberation, I pretend not to kiow. Nor is it neceflary
that I thould know ; becaufe an alledged trefpafs committed in Scotland againit
the purfuer, and profecuted for damages in the Court of Seffion, muft be de-
termined by the law of Scotland.

I know no foundation for damages, but a breach of contra&, which is not
pretended in this cafe; or an injury to one’s perfon or charaéter, which is as
little pretended; or a hurt to his property ; and this laft is the ground upon
which damages are claimed,

Let us then enquire into the nature of the property here infifted on. The
meaning of property, in the laws of all nations, is a right to fome corporeal
fubje&, that can be poffeffed, that can be transferred from hand to hand, that
goes to heirs, that may be ftolen or robbed, and that may be demanded by a
real ation, termed rei vindicatio. The purfuer’s right 1s not of that nature,
When a man compofes a book, the manufcript is his property : if it be flolen
from him, he may demand it by a rei vindicatio : it may be gifted by him, or
fold. But by fuch gift, or fale, the property is transferred to the purchafer :
he has now the fame right over it that the compofer had originally : he may
fupprefs it, or he may publifh it to all the world.

What is then the nature of the purfuer’s right? He does not pretend to fay,
that it is a right to any corpus, to any fubject that can be poflefied, or that can
be ftolen from him. Ergo, it is not property. Taking it in all views, no more
can be made of it than to be a privilege or monopoly, which intitles the claim-
ant to the commerce of a certain book, and excludes all others from making
money by it. The important queftion then is, from what fource is this mono-
poly derived, a monopoly that endures for ever, and is effetual againft all the
world ¢ The alt of Queén Anne beftows this monopoly upon authors for a li-
mited time upon certain conditions. But our legiflature, far from acknow-
ledging a perpetual monopoly at common law, declares that it fhall laft no
longer than a limited time.

But to follow out the common law. The compofer of a valuable book has
great merit with refpet to the public: his proper reward is approbation and
praife, and he féldom fails of that reward. But what is it that intitles him to
a pecuniary reward ? If he be intitled, the compofér of a picture, of a machine,
and the inventor of every ufeful art, is equally intitled. Such a monopoly,
fo far from being founded on common law, is contradictory to the firft prin-
ciples
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ciples of fociety. Why was man made a focial being, but to benefit by focie-
ty, and to partake of all the improvements of fociety in its progrefs toward
perff:&iun? At the fame time, he was made an imitative being, in order to
follow what he fees done by others. But to beftow on inventors the monopo-
ly of their productions, would in effeét counteraét the defigns of Providence,
in making man a focial and imitative being : it would be a miferable cramp
upon improvements, and prevent the general ufe of them. Confider the
plough, the loom, the fpinning wheel. Would it not found oddly, that it
would be rank injuftice for any man to employ thefe ufeful machines, without
confent of the otiginal inventors and thofe deriving right from them. At that
rate, it would be in the power of the inventors to deprive mankind both of
food and raiment. The gelding of cattle for food, was not known at the
fiege of Troy. Wasthe ‘nventor intitled to 2 monopoly fo as to bar others from
gelding their cattle ? What fhall be faid of the art of printing? If the mono-
poly of this ufeful art was to be perpetual, it would be a fad cafe for learned
men, and for the intereft of learning in general : it would enhance the price
of books far beyond the reach of ordinary readers. Such a monopoly would
raife a fund fufficient to purchafe a great kingdom. The works alone of
Shakefpeare, or of Milton, would be a vaft eftate. The art of making falt

water frefh is a very late invention. Was 1t ever dreamed to be a tranfgref-
fion againft property, to ufe that art without confent of the inventor ?

I obferve, in the next place, that this claim, far from being founded on
property, 18 - nconfiftent with it. ‘The privilege an author has by ftatute, 1s
known to all the world. But I purchafe a book not entered in Stationer’s
hall; does it not become my property ? I fee a curious machine, the fire en-
gine, for example. I carry it away in my memory, and conftruét another by
.+ 1s not that machine the work of my own hands, my property ! 1 buy a
curious picture, is there any thing to bar me from giving copies without end ?
It is a rule in all laws, that the commerce of moveables ought to be free;
and yet, according to the purfuer’s doctrine, the property of moveables may
be fubjected to endlefs limitations and reftritions that hitherto have not been
thought of, and would render the commerce of moveables extremely hazard-
ous. At that rate, the author of every wife or witty faying, uttered even 10
converfation, has a monopoly of it ; and no.man is at liberty to repeat it.

Laftly, I fhall confider a perpetual monopoly in a commercial view. The
act of Queen Anne is contrived with great judgment, not only for the benefit
of authors, butfor the benefit of learning in general, It excites men of ge-
Sius to exert their talents for compofition ;3 and it muitiplies books both of

inftruction
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mftruétion and amufement. And when, upon expiration of the monopoly, the
commerce of thefe books is laid open to all, their cheapnefs, from a concur-
rence of many editors, is fingularly beneficial to the public.  Attend, on the
other hand, to the confequences of a perpetual monopoly. Like all other
monopolies, it will unavoidably raife the price of good books beyond the
reach of ordinary readers. They will be fold like fo many valuable pictures.
Lhe fale will be confined to a few learned men who have money to {pare, and
to a few rich men who buy out of vanity as they buy a diamond or a fine
coat. The commerce of books will be in a worfe ftate than before printing
was invented : at that time, manufcript copies might be multiplied at plea-
fure; but even manufcript copies would be unlawful if there were a perpetual
monopoly. Fafhions at the fame time, are variable ; and books, even the
moft {plendid, would wear out of fathion with men of opulence, and be de-
{pifed as antiquated furniture. The commerce of books would of courfe be
at an end ; for even with refpect to men of tafte, their number is fo fmall, as
of themielves not to afford encouragement for the moft frugal edition. Thus

bookiellers, by grafping too much, would lofe their trade altogether ; and
men of genius would be quite difcouraged from writing, as no price can be

afforded for an unfathionable commodity. In a word, I have no difficulty to

maintain that a perpetual monopoly of books would prove more deftructive

to learning, and even to authors, than a fecond irruption of Goths and Van-

dals.  And hence with affurancel infer, that a perpetual monopoly is not a

branch of the common law or of the law of nature. God planted that law

in our hearts for the good of fociety ; and it is too wilely contrived to be in

any cafe produltive of mifchief.

Our bookleilers, it is true, aiming at prefent profit, may not think them-
felves much concerned about futurity. But it belongs to judges to look for-
ward ; and it deferves to be duly pondered whether the interefl of literature
in general ought to be facrificed to the pecuniary intereft of a few individuals.
The greatelt profit to them ought to be rejefted, unlefs the monopoly be
founded in common law beyond all objection: the moft fanguine partizan of
the bookiellers will not pretend this to be the cafe. At the fame time, it will
be found, upon the ftricteft examination, that the profit of {uch a monopoly
would not rife much above what is afforded by the ftatute. There are not
many books that have fo long a run as fourteen years; and the fuccefs of
books upon the. firft publication is fo uncertain, that a book{iller will give
very little more for a perpetuity, than for the temporary privilege beftowed
by the ftatute. This was forefeen by the legiflature; and the privilege was

wifely
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wifely confined to foutteen years ; a fufficient encouragement to men of penius
without hurting the public intereft. The beft authors write for fame : the
more diffufed their works are, the more joy they have. 'The monopoly then
is ufeful only to thofe who write for money or for bread, who are not always
of the moft dignified fort. Such writers will gain very little by the monopoly ;
and whatever they may gain at prefent, the profits will not be of long éndu-
rance 3 a monopoly would put a final end to the commerce of books in a few
aenerations.  And therefore, I am for dilmifing this procefs as contrary to
law, as ruinous to the public intereft, and as prohibited by the ftatute.

LORD GARDENSTON,

Taink we are bound to take notice of the pleadings in this caufe.—They
have been admirable on both fides.—The lawyers are entitled to our
thanks ; and I do not believe that ever this queftion has been debated with
ereater ability than by the Scotch bar.—I cannot agree with any of your Lord-
fhips who confider this as a clear cafe.—I think it is a nice and difficult quei-
tion.—I own I havebeen puzzled to fix my opinion.—In my firlt refleCtion on
the argument, I was ftrongly inclined to embrace the opinion of a literary pro-
perty.~—I1 was moved by the great object of encouragement due to learned and
ingenious men.—By the apparent juftice and reafon of a right and property 1
a man’s own works, and the productions of his genius or induftry ;—and 1 was
greatly moved by the authority of a judgment pronounced by a court of high
reputation in our neighbouring country.—But my maxim is, and ever fhall be,
nullius addifius jurare in verba magifiri 3 and, on the fulleft confideration of
this matter, I am now of opinion, ‘that authors have in reafon and equity a
right to be pratected  in the fole-and exclufive publication of their own works
for a limited time. But the nature of the thing, and the practice of nations,
admits not of a real and perpetual property.

The queftion in England depended upon the common law of that country.
There is no need of argument to prove an undeniable propofition, ‘that we muft
judge by the common law of Scotland 3 in which I cannot find a fufficient
foundation for this claim of perpetual property in authors.

There are three fountains from which the common law of Sli:ﬂtlﬂ.nd is deri-
ved : 1/f, From certain ufages and confuetudes which have bEEl‘ll long and uni-
formly obferved ; the origin of which in fome cafes cannot be traced. Our
1w of 'death-bed is an example of this. za';_")r,; A great fountain of our common

F ’ law
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law 1s the civil law of the Romans, in fo far as it has been received in our
practice, and is evidently juft and applicable to cafes undetermined in our
own law : and fome of our ftatutes mention the Roman law as the common
law of Scotland. 3dly, 1 admit into our common law every principle of
jultice, as diftinguifhed from mere obligations of morality, which have been
allowed and received as principles of juftice by other civilized nations.—I have |
examined this claim of literary property under thofe different branches of our

common law.
As to the firlt, our ufage ftands againft the plea of a property in authors,—

It is an upftart property in this country, which authors have never claimed,
and our lawyers have never afferted. They have always contented themfelves
with demanding that limited protection which a patent gave. 2dly, It is ad-
mitted, that there is no foundation for this plea in the civil law, though we find
in it the greateft variety and the moft fubtle diftinctions of property. 3dly,
The principles of reafon and juftice, as approved by all civilized nations, do
{upport the author’s claim to a temporary protection or privilege, not to a pro-
perty or perpetual right.—Upon this ground I chiefly reft my opinion. The
moft fubftantial and convincing evidence of what is really juft and rational, in
a matter of public concern to all countries, is the concurring fenfe of nations.
For above three hundred years, and ever fince the invention of printing, all
the nations and ftates in Europe have, by their practice, eftablifhed the nature
of an author’s right. They have granted no more than a temporary privilege,
and in that they have all concurred. I make no narrow diftinions of Popith
and Proteftant,—monarchies and free ftates. It is certain, that fince the @ra

of printing, and of the reformation, even the Popith countries have been
greatly enlightened ; nor has learning and juftice been confined to the Pro-

teftant and free countries only. This is the fubftantial ground of my opinion.
I can conceive, in a queftion of this nature, no authority of equal weight with
the fenfe and concurring practice of civiliged nations for ages. The {plendid
crror of one great man may miflead many ; but I cannot be ealily induced to
think, that the concurring fenfe and practice bf nations is erroneous.

It does not appear to me that this quettion is of fuch importance even to
the literary trade of London bookfellers as they feem to imagine; and [ am
clear that authors have no concern in the queftion at all. The term of legal
protection outlives the great bulk of books that are publifhed. Nine hundred
and ninety-nine of a thoufand have little merit but their novelty : they are once
read by idle people for amufement, and are never thought of again. How
few books publithed in the laft century are re-printed in this ? How few books

of
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of this will be re-printed in the next # We had in Scotland fome good folid
law-books, and books of wild divinity ; the latter may exift in fome odd li-
braries. ILord Stair’s Inftitutions has been re-printed, by which, I am inform-
ed, the bookfeller loft. That book was re-printed without leave of his heirs
indeed I know not how many people muft have been applied to, had it been
underftood to be 7n bonis of Lord Stair; and even the beft authors are obli-
ged to fell their works to the bookielier.

When I confider this queftion of literary property upon principles of reafon
and expediency, I find fo many intricacies, fomething fo anomulous and in-
confiftent in this idea of perpetual property in an author’s work after he has
publifhed it to all the world, that I cannot affent to it. The great argument,
or ratio dubitandi, which I own at firft almoft convinced me, i¢, that the au-
thor has undoubtedly a property-right in the original manufcript compoled by
himfelf ; why fhould he lofe it by publication, as he intends only to give the
inftruétion or pleafure of reading, not the profit of publication or re-printing ?
I anfwer, that certainly the author has a real property in the manufcript of his
own work ; but, in the hature of the thing, by publication, he gives his work to
the public, and he gives the fame fpecies of property to every individual who
buys his book, which hehad in the original copy before publication. This 1s
a natural, aneceflary, and a legal confequence of the fale, and it has been fo
underftood and fettled by the fenfe and practice of nations ever fince printing
was introduced : So that every man who purchafes a book, being thereby un-
queftionably proprietor, has a right to ufe it at his difcretion 3 to multiply the
copies by tranfcribing, or by printing, except In fo far as he may be reftrained
by ftatute, or the legal interpofition of the fovereign, or the equitable injunc-

tions of the civil magiftrate.
I have never been able to find a folid and fubftantial diftintion bctween the

right of an author in his book after publication, and the right of a perfon who
invents a machine, after he makes it public. The diftinétions which I have heard
in the courfe of this debate, appear tome too metaphyfical and immaterial. When
I was inclined to the opinion of literary property, and bent to anfwer this ob-
jeétion, I found it infurmountable ; at leaft, the diftin&ions are too nice for my
difcerning, or too unfubftantial for my principles of judging in matters of
right. 1 will draw the comparifon in every material point, and I think they
coincide exaély. The author has a property admitted on both fides in the
manufcript copy of his compofition before publication. Is there any doubt
shat the inventor of a machine, which may be more beneficial to mankind

than any Book, has alfoa property in his work before it1s made public ?—It is
{aid
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faid that the author of a book cannot be fuppofed to intend by publication and
fale to part with -his property in the literary compofition, as contained in the
original manufcript ; and may it not with equal reafon be fuppofed, that the
inventor of a machine does not mean to fell his art or invention ? he fells only
the individual machine to be ufed for the purpofes which it was contrived to
ferve. A diftintion was made, that the mechanic who makes a machine, after
the model of the original inventor, employs his own art and genius j it is an
att of imitation which he cannot be barred from exercifing : But the aét of
re-printing 1s merely mechanical, having no fimilarity to the author’s art or
genius. This feems alfo an immaterial diftinétion, The moft ftupid me chanic,
incapable of any invention, far lefs the moft fublime and ufeful, can as eafily
execute a machine, when he fees the model or original compofition, as the
moft ignorant bookfellers and printers can make a new edition of a bouk with-
out any fhare of the author’s taite or genius. ‘There is nothing can be more
fimilar, than the work of e¢ngraving is to literary compolfition. I will illuftrate
this.propofition by the works of Mr. Hoegarth, who, in my humble opinion, is
the only truly original author which this age has produced in England, There
1s.hardly any character of an excellent author which is not jultly applicable to
his. works ; what compofition—what variety—what fentiment—what fancy—
invention—and humour—we difcover in all his performances | [n every one of
them an entertaining hiftory, a natural defcription of characters, and an ex-
cellent moral : T can read his works over and over, Horace’s chara@eriftic of
excellency in writing 5 decies repetita placedit, and every time I perufe them, I
difcover new beauties, and feel frefh entertainment. Can I fay more in com-
mendation of the literary compofitions of a Butler or a Swift? There is great
authority for this parallel. Thelegiflature has confidered the works of authors
and engravers in the fame light ; they have granted the fame protection to
both; and it is remarkable, that the act of parliament for the proteétion of
thole¢ who invent new engravings, or priuts, is almoft in the fame words
withthe act for the protection and encouragemenc of literary compofitions.
The ftrange confequences which would arife from this new doérine of per-
petual property. in authors, have been well explained, and have great weight
in my opinion. I fhall mention fome of thofe confequences, which affeét me
moft. There is either an abfolute right of preperty in authors, or only an
-equitable: claim to protection and exclufive publication for a limited time,
The laft i1s agrceable to the practice of nations, and, I think, to material juf-
tice and expediency, If we admit the fir(t, itisan unlimited right of proper-

ty, and mufl have all the effects of property in other fubjects. liet us try this

literary
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diterary property, by applying the principles of propetty in other fubjells to it.
This is a fair teft to difcover if it be current and legitimate property or not.
There are three material things which cencern property. ! . The objetts or
fubje@s of it. 2dly, The manner or mode in which it is conveyed among the
living. 3dly, The manner in which it is transferred from the dead to the
living. The ordinary fubjects of property are well known, and eafily concei-
ved. We have lands and tenements, houfes and gardens, fithings, and move-
ables of great variety. :Butproperty, when applied to ideas, or literary and
intelleGtual compofitions, is perfectly new and furprifing. In alaw-traCt upon
this fpecies of property, the divifion of its fubjedts would be perfectly curious;
by far the.moft.comprehenfive denomination of it -would be, a property in
nonfenfe. It muft alfo.be branched out into the property of bawdy, blal phe-
.my, and treafon. For.an inftance, we might fpecify Mr. Wilkes’s property in
No. 453 in his licentious. Eflay on Woman ;3 -and. in his abominable writings
to inflame and divide the minds of .a people united b, nature, intereft, and
_government. By the juft principles of property, no man can lofe his right In
whole or.in part, without his own a& and.confent. .According.to this princi-
ple, I cannot think it would be juitifiable to tranflate a book without the au-
_thor’s warrant ;. for thereby you take the benefit and profit of his compofition.
You take his. ideas, his fenfe and meaning, which 1s really his literary pro-
_perty, from him.as £ Ithould take a piece of cloth from a manufacturer
and die it of a different colour; I have taken the fubftance from the owner, the
fuperficial appearance is only my own. This puts me in mind of the method
_praQifed by Mr. Bayes in the Rebear[al, to appropriate other men’s wit. Mr,
Bayes fays, ¢ 1 take a book in my hand; if there is any wit in it, as thereis no
¢« book but has fome wit, .1f the wit be in profe 1 turn it into verfe; this I call
< {ranfverfing, and fo I make it my own; if,” {ays he, ““1t be in verfe, 1 turnit
“¢ into profe, which I call.zranfpofing, and make that my own.” -Mr. Bayes
had a perfeé idea of this literary property, and had a method of ftealing wir,
from converfation too, . ““1 go,” fays he, ¢ where witty men refort ; 1 make
< 44 if I minded nothing,—do-ye mark.;—if any one fays a good thing, pop:!
« T-flap it down ;—and {o make that my own too :”

If this is a real property, it muft be theft to publifh an author’s work with-
out a right from him. Literary property makes a ftrange figure in this view.
The theft of all ether property muft be gainful, if the thief efcape with impu-
ity : ‘But this is a perilous theft by the nature of it; “in many cafes the thief
will bea lofer by taking the author’s property 3 for bookfellers know well, that

many a publication is attended with-lofs, In moft cafes, it would be but petty
G larceny




