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PREF ACE

THE motive for printing thefe papers colle@ed together,
1 1, that fuch gentlemen of the aw and others who are
concerned in Literary Produdions may fce the fubflance of
the Arguments and Opinions of thofe great men who diftin-
guithed themfelves in: the definition of fo difficult a quzftion
as, What is called Literary Property ? but particularly to
preferve that elegant fpecch of the noble Lorp Campen, both
with refpedt to Jaw and equity,

The monopoly of books and copies has been for many
years in the hands of a few perfons who call themfelves Book.
fellers, about the number of rwenty-five, to the entire exclu-
fion of all others, but more elpecially the Printers, whom they
have always held it a rule never to let become purchafers in
Copies, even though themfelves never paid any valuable con-
fideration for them originally, and thofe for which: they have,
have been repaid them ten-fold within the times limitted by,
authority of Parliament.

As it 1s impoﬂibic to fet the matter in a clearer view than:

+his Lordthip bas, we muft beg to refer the Reader to his Speech
in the Houfe on that occafion, by which may be difcovered

his.




*PREFACE. v

his great Knowledge of the Laws, and the intention of an
Honeft Man to do Juftice to every perfon who has received a
veal injury.

The Bill now depending (if pafled into 2 Law) will, it 18
hoped, in juftice to thefe who have made recent purchaes,
ellow them a fufficient time to indemnify themfelves for the
hazard and expence which muft neceffarily be given for the
encouragement of Authors 5 but thofe Copies, by which fo many
Fortunes have been made in a long courfe of years, with refpedt
to the numbet of editions, and the mumbers printed of thofe
editions, will be matter of enquiry worthy the attention of
Parliament,
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ARGUMENTS

USED BY COUNSEL IN THE
HOUSE or LORD S,

o Tut CAUSE ot

LITERARY PROPERTY.

HIS greae coufe of Literary Property, which has fo long engrofied the atten-

tion of all thoie concerned 1n the Republic of Letters, being now fettled inthe
highetl court of judicature in thefe kingdoms, it remains only for us to thew what
arguments have been made ufe of to reverfe a decree of Chancery in favour of the
reipondents; viliere will cafily be difcovered the difference between manly reafoning
and fourd law, in oppofition to fophiftical jargon and evafive argumeat.

The litigation tok its rife from Meflrs, Donaldfons having printed (in Scot-
land) and publifhed (in London) feveral of Thompfon’s works, Several other
bookicilers, claiming an exclufive property by purchate, tiled their hill ; had the
matter decided in their favour in a Court of Common Law in England ; loft it in
Scotland, and gained it in the Englith Court of Chancery, from whence, by appeal,

the




[ 2 ]

Qe Nonaldfons brought it before the Houfe of Lords, which began to be heard av
their bar by counlel, on, Friday February 4 1774. The couniel were

For the Appellants For the Retpondents
Mr, Thurlow, Attorney-General. Mr, Wedderburn, Solicitor-General..
Sir John Dalrymple. M. Dunring, and |

Mr, Hargrave,

FRIDAY, Febrary 4

the Atorney-General opened as counfel for the appellants, and {poke for two
hours, endeavouring to prove the decree of the Court of Chancery, on the 16th
ot Noventber, 1972, in favour of the refpondents, an inpury to the appellants,
«nd that what was termed LITERARY PROPERTY, was not warranu:d or
fecured at common law, I he Attorney-Generil in his fpeech ufed the fame argu-
ments, and went wpon the fame grounds which the counfel for Taylor, in his cavfe
with Millar, in 1769, urged and maintained. He firft entered into a minute inv !l
tioation of the idea i:miattd by what is called a publication; *¢ which, he iaid,
was not that myfterious thing the trade would make it; but fimply a multiplica-
tion of copics; that whether they were multiplied to the number of five or five
hundred, fignified not an iota to the matter mn difpute.”  He faid, ¢ that previous
to the invention of printing, fcribes, for copying an author’s work, obtained a
gregter remuneration than perfons who, fince the invention of printing, diftufe
writings by means of certain types.”

He then dwelt much on the fenfe of the word Property, defining it philofo-
phically, and in the feparate lights of being corporeal and fpiritual; and pro-
ceeded to define property in the legal fenfe of the word, in the following manner:

“ Property, of whatever kind, is thut which is begun by occupancy, and con-
tinged by polleffion,”

Mr. Thurlow faid, ¢ that metaphyficians talked of a property in life or limb,
in fame, honour, and charafter; but this was not a language lawyers could adopt.
There was alfo, hefaid, fuch a thing as property by fpecification; he afked under
what denomination literary'property was to be arranged ? Was it corporeal or incor-

real? If corporeal, it was defcendible, like any other chattel ; if incorporeal,
ﬁgu- was its incorporeality to be afcertained? how fpecifically diftinguithed from
its appendage or adjunét, the corporeal part? To fay that a man has a property !iln

the
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the ideas of a book, and none in the book itfelf, is a8 if one fhould affitm that a
'man has a property in the colouring of a picture, but none in the canvals on which
that cn!m:rmg is 1aid ; ot as if Mr. Harrifen had a property in the difcovery made
by his time-piece, but none in the wheels or mechanical parts of which it 15 com-
pofed : a notion to the laft extreme abfurd ! Applying this to the cafe of an author;
i he had any diftinét exclufive property in a book, feparate from the materi)
and corporeal part, I have Ro objection o admit ¢his exclufive property, (conti-
nued the counifel,) provided he will demonftrate to me guo jure the property
accrues,”

The bookfcllers, he obferved, (cxemplifying his obtervations by feveral cafes)
had not, tiil lately, ever concerned themfelves about authors, but had generally
confined the fubltance of their prayers to the legiflature, to the fecurity of their
own property ; nor would they probably have, of late yeats, introduced the au-
thors as partics in their claims to the common law right of exclufively multiplying
copies, had not they found it necelfary to give a colourable face to their monopoly.
He was very diffufive upon grants, charters, licences, and patents from the crown,
both to corporate bodies and individuals, tracing them f‘a)r back, and afferting,
that they all specifically proved, that if thers had been any inherent right of ex-
clufively multiplying copies, fuch inftances of cxerting the toval prerogative
would have been unneceffary,  He particulariy adverted to the ftatute of the 8th
of Queen Anne, maintaining that it was not merely an accumulative 2%t declara-
tory of the common law, and giving additional penalties, but that it was a ncw
law to give learned men a property which they had not before, and that it was an
ncontrovertible proof that there previoufly exifted no common law right, s con-
wended for by the refpondents. He cited many cafes to prove his arguments;
fome before the tth of Queen Anne, and others immediately upon that ftatute,
sencrally inferring that the grand queftion touching the common law tight, had

Hever been decifively determined by any Chancellor.

The Attorney-General then attempied to prove ¢ that 1o fuch idea as that of
an exclufive richt t muktiply copics prevailed previous to, of indeed long after,
the invention of printing.”  This was inftanced in feveral cafes, wheie ¥ one writer
complaincd of another for printing his works, not on account of any violation of
property, but merely Lecaufe the party complained of had printed them inaccu-
rately.”  On the whole, he contended ** that Literary Property exifted only in the
imagination ; that it never, till it was found advantageous, entered into the heads
of buokiellers themielves 5 that authors never conceived the notion of any property
vefting in them, but what wis given by ftatute, by patent, the licenfing alt, the
oyal privilege, or in virtue o the inftitution of the Stationers Company ; that
what was calied 1.iterary Property only gave rife to 3 fcandalous monopoly of ig-

norant bookfellers, who fattened at the expence of other men’s ingenuity,
d

opulent by oppieliion; and that, as the Lords of Seffion had freed Scot
Az from
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from fuch a monopoly, he fircerely hoped their Lordfhips, folowing fo praife-
worthy an example, would emancipate this kingdom from fuzh an odious op-
predlion.”

MONDAY, Fcbruary 5th,

The Lerds mer agreeable to their adjournment the Friday before, and proceeded
to hear further counfel on behalf of the appellants, when

Sir John Dalrymple, at the bar, entered izto an hittorical review of what he calied
this ideal property, which he endeavoured to exvlam to the following purport:

‘It fhould be confidered, my Lords, that this pretended property, which is fup-
pofed to have a fourdation 1n common law, cannot in the records of the comimon
law courts any where be found : If you ipeak of the fubject before the atof Queea
Anng, you hear of nothing but licenfing acts, and the company 0. Stutioners.—
My Lords, during the tory reign of King Charles the fecond the bookfeliers were
the mere engines of the court’sdefigns, and therefore the licenfing at fufficed j—
it was the fame through the tory reign of King James the fecond, while it was the
court fide of every queflion that conld alone be handled with fafety ; the licenling
act gave that property to the bookfellers, which was fuflicient for their purpo’e. In
the whig reign of King William they began to move out of the ol (phere, and then
we acordingly find new movements.  In the tory reign of Queen Anne they look-
e oat for freth fecurities; then firft appeared a new trade. My Lords, the book-
feliers then tound they could make as much or more by abufing the fuvereign, her
parliament, her council, her fervants, and her government, chan they coniid betore:
make by the fupport of them,  Printing books thas coming into oppofition to che
cowmt, the trade laboured hard to eftablith a right to their copics that was in lepen.
dent of the couri.  They applied every where for the means of eitablithing that
right; but were forced at lait to have recourfe to parliameat to cftablifh and vef®
w them a rizht which the common law did ror give them,

“ My Lords, the hiftory of the att of Queen Anne deferves your Lerdthips at.
tention : What vas the view of the boolfetiers ? abiurdity on the very face of it
They appiicd for an uct, vefting in them a propecty for fourteen years which they
pretend to have derived from the common Tue, for futurity.  Can it be fuppoled
that men who were any w.ys clear in their perpetual right, weuld apply for a frefh
right for fourtcen years only # It could not be.  They knew their own fituation ;
they knew the rottenneds of then pretended right, and vanted a new real one, in-
flead of the old imaginary one,

“Yet, my Lords, thisaét, which changzd thelr perpetuity to a zerm of fourteen
years, was obtained at a period when the interetts of learning was far from being
without
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without'good fupport : Addifon, after being the fricnd of many minifters, became
fecretary of ftate; and Swift was high in the efteem, and an advifer of, the heads
of another party. Happy would it be, my Lords, if minifters had always fuch
friends, and fuch advifers !

* But, my Lords, this a&t of Queen Anne, which was ufhered i1 under the idea of
encouraging literaturc, was very far from having fuch a tendency, It was to encou-
rage bookfellers, but not authors; however, fuppofing both interefts the fame,--
What did they gain? Why, a perpetuity was changed to a term of fourteen years
ouly. A price was fixed, and a claufe inferted to force them to fend copies to pub-
lick libraries—IWhat cncouragements are thefe ?— Uhey, 01 the contrary, were dif-
couragements,—All which is fufficient to thew that the bookfellers never dreamed
of a ferious property at common law for perpctuity 5 had they fuch a notion they
viould have petitioned againit the act,

« Qbferve, Mv Lords, the title of the att : To vef tne copy rights: that 15, my
Lords, > give themaright they had not betores amarked expreflion which could
not he mittaken.—And though the word fecured is ufed in the body of the adt, it
¢es nos enier there as the fiznification of adifferent wer: it 1s the {ame iea: the
giil was to velt anew property, and provide accordingly, and inflits penalties, after
v hich the word feewres occurs, and is ufed perfetly confiftently with the former
Wink

« Waat cou’d be more abfurd, my Lords, than an act to vefta perpetual right t
2 ‘-t of perfons for a limited teem, and inflicting penalties? Lord Shaftibury tells
us that ridicule is the teft of truth: lecus ey fuch an act by thar teit. 1 will read
an imaginary adl which enacts fuch purpoles.

(o he read an w drawn up inthe terms of the act of Queen Anne, for velting,
the rigiit to hedges and trees in the planters 1o fourteen years and no longer, laying
nenlties on perlons who cut or broke down fiich hedaes and trecs.)

« Now, my Lords, does it not from hence appear that an alt to convert a perpe-
tuity into a limited term is abfurd upon the face of 1t 2 And may we not fromn hence
conciude that che bookiellers, when they applied for the alt of Quecn Anne, hnew
thai they had no perpetual common law right?

“ My Lords, this perpeival right which they want wouid, initead of being banefi-
cial o the interelts of literature, be peraicious toir. It encourazes the fpirit of
writing for money ; which is a dilgrace to the writer, and o his very age. My
Lords, why fhould not honour and reputation be powertul inducements enough for
authors, without that mean one of profit? Foreigners know no fuch exorbitant pe-
cuniary rewards as have difgraced this country, The Germans get nothing by

writing,
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1 writing. The Ttalian ftates ame {6 finall that no litecary property can exift, as the
| bookfell:rs of one ftate would immediately print upon thofe of another.—In France
E the fums given to authors are too fmali to have this effect. My triend, Mr. Hume,
has told me that Roufleau affured him he had buc fourfeore Lewis dors for the copy
of his Emile. Such fums as we hear of in Fogiand are merely an encouragement to

the mercenary fpiric of writing, not to the merits of it,

“ But farther, mv Lords : if you give this peroetual right to publifh, you give the
fame right to furprels, If an author s to have ris exclofive right to his works
after publication, he may furprels them at will, o at leaft flop the futuze publi.
cation of them. My Lords, thisis not a mere imsginary idea; it is poffibly, and
even probable.

“ My Lords, I fhall beg leave to ftate a fuppofition.  Suppofe there was 2 man
who, with the utmoft diligence and attention, foughit into the records of his coun-
try, and alfoof forcian ones, for Rate-papers to illmitrate hiftory ; fuppofe he meet
with fuch fuccefs in this employinent as to nike difcoveries of the higheft impor-
tance : fuppole, when his book comes to be publifhed, thatinftead of receiving that
public applaufe which he miaht perhaps have reafon to expe®, he, on the consrary,
finds himfelf hunted down for that very circumftance which oughit to have adied to
his fims,  Suppofing there was tuch a man, my Lords, mut he noe be uncom-
monly firm and refolite to bear up againlt the illiberal voice of the publick 7 mu?l
he not be tempted to fuppreis a book, whea he found it thus wvoved, notwith-
ftanding the imury which ﬁf would thereby do to, I may fi., hiscounny

The foregoing is the fubfiance of this laborious pleadr™. a1 met; thofe who
were prefent at the delivery of it, will recolle€t how far it refembics wirat it is meant
to give thofe who were not prefent, fome image of.

In the courfe of the fpeech, Sir John Dalryzple made a mi! ide of
remarks, many of which femed caleulated to enliven anl 1t e then
his aigument ; among the molt poreienlic was an obi rvauca that riscers
and bBochiellers were nct remarkable for too ruch mo.te g that audim
were generally proud, and of fo old-fafhioned a turn of thinking, that if a grear
man gave them s promife, they were weak enough to imigine it was t be kepi |
that Bookf{eilers were alfo exceedingly vain, and toek every advautize of author.
which they could, adding their name to their caufe, merely from motives of ieif-
antereft : that otherwile they would have gor Mr. Additon to have atuiled them
with his influence while he was in power ; that a nuwrerous multiplication of copies
was of late date ; Shakefpear’s works had fold but two editions of ;00 eich in iwo
centuries, and Smollet's }-Ii{fnry of England, the worit of the muny bad 1ilio:cs
of England extant, had fold 11,020 in a very fhort time 5 that when luige numbers
were frlt printed, the arts of reviling the Soveréign, abufing the Mimiter, and

hbelling
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libelling avery Officer of Government were difcovered 3 arts happily banifhed in
this quiet era ! that Juniys had #n enflamed imagination, a weak head, and a worfe
heart » that in the caufe of Midwinter, both Plaintiff and Defendant refembled
sencers with fkates on, treading upon ice, as they both went farther than they
¢ither of them iotended; that Alexander Donaldion, his client, ngver printed 2
work either within the time of the Jimitation of the 1cth of Queen Anane, or in the
Life-time of the author ; that Book{ellérs opprobrioufly termed men who laudably
enlarged the circle of literature, by giving new ed:tions of works of merit, pirates;
that procuring the reverfal of the decree of the Court of Chancery, would rather be
of ferv.ce to the suthors than differvice; and finally that there were near 20,000

Printers in London.

As the manner of Sir John Dalrymple’s proving this latter extravagant affercion is
jomewhat peculiar, we fhall circamitantially reciteit. *¢ Thappened (faid be) to
be upon the Streets when a 1. ord Mayor two years fince was coming to the Houle
of C iwmons, to anfwer for having difcharged a City-printer out of the hands of
a Mcfienger of that Houfe. The cavalcade was nutinrous ; but T oblerved only
haif the number of Printers, who viually make up the mob. afked the reafon of
it, and was informed tk it ten thoufand of them were gone t0 Tyburn to fee a
brether Printer hanged : fo chat i found they were divided in opinion whether they
thould conduét one friend to the gallows, or another friend to the Houle of

Commons.”

The above was in fubitance, if notinwords, delivered at the Bar ¢ the higheft
and moft augult Aflembly in this kingdom, ander a fpecious thew o pleading;
but it is conceived Sir John Dalrymple mittook his fituation, or he never would
have been the firft to have made ufe of fuch Janguage to fo noble an Affemblage:
With refpect to the charaiters and numbers of the Printers, &c. he feems more
ignorant of them than he was of thofe men of virtue by traducing whom he has re-
ceived fo much advantage, or what opinion muft the world have of 2 man who fome
months before received the enormous fum ef near One Thoufand Pounds for the
compilation of a few Papers, from a Bookfeller, and then to ftand foremoft in op-
pofing his right to indemnify himiclf by the fale of fuch Books in perpetuity ?

TUES.
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TUESDAY, February gch,

The Attorney General and Sir  John Dalrymple having finithed their pleadin
on the behalf of the appellants, Mr. folicitor General and the other counfel
were calied to the bar, when he fpoke for the refpondents to the following
purport,

He began his {peech with a feries of compliments to the two counfel on the other
Y deof the quettion ; “one of the learned pleaders, he obferved, had entered into
ine argument with great ability; his definiton of the word property had been
forewd, metapliyfical and fubde; but he hoped to be able to convince their Lord-
fhips, that ingenious as the Jefinizion of that word had been, it was neverthelefs
Crroneous.

* Literary Property had, by thofe who had fpoke before him, been faid to be fo
abitrufe and chimerical, that it was not poffible to define it. The interpreration they
had put upon the word property was, that it implied fomething corpéreal, taneible
and material. - He begg®d leave to differ from this opinion, and to point out how
common 1t was for terms to be mifapplied as to their import,

“ The word prypertv had, by the ableft writers, been called fis v/di, fruends,
difponent s 1t was therefore evident that any idea, although it was inzorporeal in
itfelf, yetit it promited turvre profic to the inveator of it, wasa prope.ty. And
the latter word hil, throush inaccuracy, been ufed as deferibing thar, cver which a

tflor held an abfolute rewn, dominion, or power of dpoiai.  The byt mat-
ter mightbe immacerial, anc yet Lable to be appropriated  Propenty changed s
nature with its place: In t'ngland, portions of Lind were private property, SR
the Arabs and Tartars no fuch ide: prevailed ; they dooled upen cattiz and chac-
tels as the only private propeity,  Amona the Americins, i cercan dileids, bind
was confidered as property, but not as the propaty of ‘naividuas; 85 e infud-
tants hiveid vpon the gatos of hunting, a circumference of land, futiicient wor them
to hunt on, was coniidered as the general prepuity of one tribe or nat on.

“ Thelawyers mode of deferiving property was exceedin: ly trice and familiar

they gencrally diviled it invo corporeal and ncurporeal, and o che profenr cale it
had been faid to commence by occupacon, and o continue by pofledfion. 1 s
was 2 narrow leale of argument, Inthe courts ot faw 1t was unevirtally wlmitred
that matiers incorporeal were nevertheds matters of property, and the lawyers di-
viftor of it proved that matiers not i occupancy or pofleflion, were yet of value, znd
could be told or given over, as in the ciesof manors and advowions, remain:lers
and reverfions,  They could be fold by allianment, and the mode of fale was by

title,

Pol:{Tion




PofleTion was ufually defcribed as nrig':ami;’rg from two things, livery and grant.
Under the latter title, in fome degree, ftood Literary Property; butit was not to be
confidered as originating from crown grapts, for excepting the prerogative copies,
the crown had no right, and in the firlt of thofe (the bible) no farther right, than
in that particular tranflatien publithed in the reign of King James.

After a very learned and ingenious argument, as to the qualities of property with
regard to its occupancy, its being material, and its adhipilcency, the Solicitor General
oblerved * that every inventor had a right to the profic of his invention ; and as he
found that Grotius had notefcaped the Attorney General's refearches, he was much
furprifed that in his definition of property, the learned pleader had not hit upon
a pofition which was directly in point.”

He then read an obfervation cited by Grotius as having been made by Paulus, a
Roman lawyer, who declared that one mode of acquiring property was invention,
and that from the nature of things, he who made a matter was the owner of it

“ This, he obferved, was amuch more liberal conftruftion of the word inven-
tion than had been lpulz on it by the other fide, who had taken it up in its vulgar ac-
ceptation, and only given it allufion to trifles, {uch as the finding fhells on the
{ea-thore, &c.

“ It had been contended, that the maker of an orrery was in the fame predicament
as an auchor, when he publithed.  Such allufion came not to the point ; the firit
fheet of an cdition, asfovn as it was given impreffion, in a manner loaded an author
with the expences of a whole edition, and if that edition was 5000 number, the au-
thor was not repaid for his labour and his hazard, till the Jaft of the s0co were fold.
The maker of an orrery was at no other trouble ard charge, than the time, ingenuity
and expence, {pent in making one orrery; and when he had fold thatone, he was
amply paid,  Orrery-making was an invention, and the inventor reaped the profit
accruing from it.  Writing a book wasan invertion, and fome profit mutt accrue
after publication ; who fhould reap the benefic of it ?

“ Authors, he contended, both from principles o natural juftice, and the intereft
of fociety, had the beit right to the profits accruing froma publication of their own
ideas; and as it had been admitted on all hands that an author had an incereft or
property in his own manufeript, previous to publication, he defired to know who
could have a greater claim o it afterwards. It was an zuthor’s dominion over his
ideas that gave him his property in his manufeript oricimally, and nothing but 3
transfer of that dom‘nion or right of difpofil could take it away, It was abfurd
to imgine that c.cher 1 iale, aloan, orag'tr of a book, carried with it an impli.d
right of muldplying copies; to much p:aipr.;r and print were fold, lent or given, and
an unlimited perufw was warcanted from fuch (ul., loxnor gift, but it could not be
conceived that when five litkings were paid for a buak, the feller meant to tragster
4 right cf gaining one hundred pounds ; every man nuft feel to the contrary, and
confefs the aliferdity of fuch an argument.” - |

The Solicitor General produc=d a copy of the original grant of King James for
printing fome Poews of his writing, which, excepting fome royal ftile in the be.
ginning, heoblerved, ran in he o.dinary parafe of an author's allignment of copy-

It | right
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nght taa Boosfellers. nay, indeed, it was more ample, for it hot only fransferred
the right of the mattes, then publifhed, byt alfo transferred a1ight to every thing
he thould hereafter be pleafed to write, o 2 IR by
. -Among other matrers adverted to in this fpeech, Ames's Typographical Hiftory
was particulathy, noticed the application of the Pyinters in Prynnie’s time to fup-
prefs and call, in the p:imn:'sh_.!fur printing ;ﬂtd’p ublifhing the Bible, was entioned ;
Jh;:appliﬁﬂﬁ-;ttﬂ@:thg thole patcntumn&icm for monopolizer's, the marter was
heard by counfel, whenPrynne }:!':adfd on qne fidé of the quettion, andhis anfuer
auined on nine poiats,. in.ong of which that celébfated lawyer detlared, thavthe
moft ferious and folid.abjesiiop againft the Printers, vias the inherent Commion Law
Right for an Auchor -to multiplty ,dcnpi.és; , This the Solicitar General faid was one
Atrong proof that in; the worft of tjmes the jus naturalé refpeting Literary Property
-gvas not forgoty Ligeafes.in general, he obferved, proved not thit'Common.aw
hy did not inherendy exift, but were the univerfal fetters of the Prefs at the

R
tinfcs i which Authors were obliged to obitain them,-

... With regard to the ftacure of Quecn Anae, he was very willing to let thrat reft on-
the fame groungds as.the Astorney Geperal had placed it lat Friday, viz. that it it
,gave no right;- it ok, none away, But he could not help ‘obferving. that it-con-
tained a politive clavig to fet the matger refpecting 2 Cominon Law right remgin
precifely in the fate in which it was when that a& paffed : and that the Court of
, Chancery confidered that fuch aright did exift, was evident from " the {overal m-
. junétions, that Court had granted fince the enating of the ftatute, which did not.
“1govern; thofe injunﬁtiup.ﬁcas it did not particular fpecify how the Court-of
.Chancery wereto at.. Tt inftanced the cafes of Pope and Curl, Gwynne and

Dr. Shebbeare, and two Law Books, as proofs of what E: afferced, 'He mentioned.
- olfo.ihe cale of Dodfley werfus Kipper I, i{l 1761, betore ‘Sir Thomas Clark,
~Maltes of the Rolls. The former Kfﬁ?é injunction “agalnft the lateer, for ab-

an inj
ftraling »part of Dr. Johnon’s Raffelas, and publihing fuch abftract in 2
. Magazine. . '

" 'Fhe Solicitor General, after noticing the great ability of Sir Thomas, declared
~ that his opinion was the fame, refpecting Literary Property, as chat he had main-
tained, and after a varity of very ingenious remarks, he concluded his argumient,
invoking tne Lords to fanEtiiRv the final determination ofaqueftion founded on
patoral juitice, and the interelt of fociety, by affirming the decree.
T he Soticitor General, in the courfe of his argument, paid Mr. Hargrave a very
r,lt%ant compliment for his Eublicatiqn touching the queftion. He alfo adverted
o Sir Jobn Daleymple's pu lication, and hoped that work would not besfuppreffe.d,
as he had reaton 0 lament its author intended. And in following the vbfervarions
. made on-the other fide, he (aid it was true that Atticus employed his flaves in tran-
. (eribing, but thateven then the expence was fo enormous, thar although he wasa

ca¢ fortune, he was, froma principle of ccconomy, under the neceffity

- manof gr . of «
of {elling his library ; and Cicero, who was alfo a rich man, was, from the fawe

principle, unable to purchafe it.
Mre
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Mr. Dunning likewife pleaded in favour of the refpondents, which he did by en-
tering into an hiftorical review of the ftate of this property in different parts of our an«
‘nals; he obferved, * |

“ It has been very falfely afferted, my Lords, that this property, before the aét of

%rcn Anne, was not to'be found at common law, and atempts Imvp been made
to prove, that no cafes of it are to be produced ; but, my Lords, this s not _mfnn-
(i:;_g to the purpofe; we muft confider the times which we examine, and the nature

the property in queftion: In ages wherein civility had madc but fmall Em 15,
it would be abfurd to look for litigations of a property fo little valued and fo feldom
difputed; but, my Lords, the want of precedents in fuch a cafe proves nothing

inft us: there are many unqueftionable common law rights for which you can
find no precedent, fo far back 43 Richard the Second. How, my Lords, 151t to
be fuppofed, that the decifions relative to fo peculiar a property are to be clearly al-
certatned through an age wherein we have only adim light to view objeéts of much
greater importance? Where would be the equity, if % may fo exprefs myfelf, of
our conftitution, if we were to eftablithit b ?uch remote precedents? Can any one
wonder that we have only a dim view of this property in ages when nothing was
clear but injuftice and opprefiion? The nature of the property thews at firft fight
that it wnufd be in vain to look far back for dec fions in its favour, even fuppoling
that from other circumitances the exiftence of it was unquefionable.

¢ My Lords, the little eftimation and dubious circumftances that attended the

CHP right to the Paradife Loft of Milton, is no proof againft the exiftence of a de-
cifive right. That pozm was fo much negle€ed, that the bookfeller had perhaps
as much reafon to complain of his bargain as the author. Jt was the faul of the
age 5 and had the fagne inattention and want of tafte continued, the property for
which we contend would, perhaps, to” this day have never been litigated;
but certainly, my Lords, the right ip cafe of litigation would not thereby have been
injared. : '

" Attempts, my Lords, have been made to prove that the eftablithment of this
right would be injurious to literature; a firange affertion furely, It is as much as
to fay, that rewarding authors in proportion to their merit, is the way to difcourage
their produétions ; an argurnent too weak 1o make an impreflion on your I ordthips,
So very tar 1s thic {r:in being the caft, that it is evident the money given far copy-
rights has increaled with the increafe of fecurity that has been given to the property,
Go back ro Milron's time, and from thence advance gradually to Queen Anne’s
reign, when the a&t of fourteen years right wasone encouragemsnt to the book{el-
lers, followed by fome confiderable emoluments in their way to authors, then,
my Lords, reflet on the progrels which has been made fince, and permit me tocall
your atiention o three famouns works, Mr. Hume's and Dr, Robertfon’s hiito ies,
and Dr. Huwkefworth's voyages s the fams given for the copiesof the former, at
that time unparalleled, followed the fecurity of the property, which flowed from
teveral injundlions granted by chancery: and the yet greater fum givea for the lat-
ter, tellowed an actual deterniination of the E]ng'a-thcmh in favour of this very

B 2 property.
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property. My Lords, I conceive that whoever reads the books will not find it pof-
fible to account for the fum in one cafe fo much exceeding thofein the other, unlefs
it he attributed to this caufe ; that the meritof thevoyaaes is to be clafied with that
of the hiitories, which will fcarcely be altowed ; yet the copy-noney much exceeded
that of the others, In no way is this to be accounted for but by fuppofing the book-
fellers liberality to flow from the additional fecurity thus given to their property
and if this i 57 23 encouragement to literature, my Lords, I fhould be ¢lad to be
informed what is an eifcouramement. It might as reafonably be aflereed, that pen-
fions and rewaids given by afovereign to learned men, did not advance the intereft
of learning. |

« My Lords, the very ac of Queen Aane has bee brought to prove, that there
coukl not be a previous common law right in the copies of books ; but, my Lords,
noth'ng cin be more futile than iuck an idea: Jet me illuftrate this by a fimilar
cuie 3 there paffed an at laft fefTions to make turnips, cabbages, potatoes, and car-
rots property ; now, my Lords, might it not be urged with as much juftice, that
catibages and fo forth were not propeity at common law ? Such an idea would be
ridiculous.  Aéts may pafs to regulate property, and to inflict pepalties on the ige
valion . f it, without in the lealt derogating from the principles and foundation of
fuch property. -

« \Ve have begn farther told, my Lords, that giving the property of copies will
be giving the right of fuppreflion; but this I conceive is 4 groundlefs idea; we are
not to fuppofe that books of infiruction, entertainment, or amufement, will ever
be fupprefled, aad as to books neither inftructive nor entertaining, the foouer they
are fupprffd the better,  Certain, however, itis, that onfome fubjects they are
read in proportion to their meriting neglect, '

[n the courfe of his pleadings he animadverted upon feveral parts of the oppolite
counfels conceptions or explanations of this property, He faid it was to him the
moft extraordinary idea that ever he heard, thatit fhould be admitted that an au-
thor had a property originally in his compofition, and that the firft morent he ex-
creifed his dominion over that rmpf:rt}r, and endeavoured to rafe a profit from it
he loft it.  Publication he could not conceive was of fuch a natu:e to deitroy that
right to the matter publithed, which it was acknowledged. an author had before it:
was publifhed,

One part of the argument (he obferved) ufed for the appellants, was, that it
would benefit authors, if no exclufive night of multiplying copies exifted : this was
-« very firange affertion, and it was very extraordinary that authors in general thould
thisk otherwife. It was cuftomary for Bookfellers, as buyers, to buy as cheap as
they could, and it was alfo cuftomary for authors to fell as dear as they could 5 this
could rot be the cafc if the moment 2 bouk was publifhed every man had aright to
print it,

Authors formerly, when there were but few readers, mighe get but fmall
prices fur their labours, but the books above.mentioned had been paid erormous
fums for, efpeciatly the laft. ‘Thatir the Purchaters of thefe Copies had not the fole
nght of mul.islying Copics, how was this difference to be accounted for ? nut from

imF
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any un ‘ommen gencrofity in the Bookfellers, not.

from any fuperiority in point
of merit in the Books, but fro.n the idea of a Common Law Right prevaling, and
from that idea’s being eftablifed by the determination of the Court of King's
Bench in the cafe of viiller and Taylor ; for it was idle t contend tiac the fubjelt
of the prefent appez] was rot exaét'y on the fame grounds.

The Appellants wanted to fan tify the importation of Scotch Books into England,
in the fame manner as the im rtation of Scotch eatele, The Book on which the
prefent caufe was grounded, was wricten, ind-ed, by a Scotchman, but it was
written 'n Englith, and originally printed in England. The Appellants: had in-
vaded the legal. purchafer, by printing a copy in Scotland, and offering it to fale
in London ; he hoped, thercfore, that their Lordhips wouid teach them that
Literary Property was facred, by affirming the decree.

The Houie, as foon as Mr. Dunt.iog had finifhed, adjouracd till next Day.

WEDNESDAY, Feruary gib:

The Counfel were-again called'to the Bar, and the Attorncy General made his
reply to the arguments in behalf of the refpondents, when he advanced very little
cooee in fubftance than what he had alveady urged, and after Mr. Attorney General
Wad finithed Lis reply, the Lord Chancellor role up, and put the three following
queilions to the Judges, viz.

1. Whether at Common Law, the Author of any literary ccmpofition had the
{ule firft right of printing and publifhing the fame for fale, and could bring an
action again(t any perfon- for pubiifhing the ame without his confent ?

o If the Author had fuch right originally, did the Law take 1t away upon his
printing and publifhing the faid Book or literary compofition, or might any perfon
re-print and publifh the {aid literary compofition for his own benefit, againft the
will of the author ? |

3. 1 fuclt aétion would have laid at Common Law, is the fime taken away by
the ftatute of Queen Anne ? or is an Author precluded by fuch ftatuze from any
remedy, except un the foundation of the faid ftatute ?

After the above queftions had been twice read, and put to the learned Judges,.
Lord Camdenmoved that the rwo following mighe alfo be put, viz,

.. Whether the Author of any literary compofition, or his afligns, had the fole
r.ght of printing and publifhing the fame in perpetuity 0y the Common Law

2. Whether this right is any ways impeached, reftrzined, or taken away by

the §th of Queen Anne?
They were immediately read by the Lord Chancellor, and put to the Judges

accordingly, and then the Houfe adjourned to Tuefday the 15th, -
TUESDATY,
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TUESDAY, Flruey 15b,

The Lords met, agrecable to their adjournment, and after the difpatch of fome
private bufinefs, proceeded to hear the opintons of the Judges upon the fve
queftions relative to the important caule of Literary Property.

The Chancellor opened the bufinefs by obferving, that *as the learned Judges
might maintain difinilar opinions ypon the {ubjec, their Lordfhips attendance was
required to hear the opinion of each Juggc delivered feriatim.”

ron EYRE then arofe and delivered his opinion with the reafons whereon chat
opinion was founded, in fubftunce as follows : -

He obferved, * that great pains had been taken by the ingenious Counfel for
the Refpondents, to avu’zgr:uangdcring the fubject as atall connected with mesapbyfic
[ubtleties 5 that fuch an attewpt, though highly praife-worthy in thofe who had the
interelt of their clients at hearr, was yet totally impraicable, as every endeavour
todifclaim the ufe of metaphyfic reafoning, tended only to thew how neceffary it was
to the accurate difcuffion of the fubjeét : 1hat the queftion, in fact, was refpeting
a right 10 appropriaTz 1DFAS: That the objetts over which aright, and in
which an exclafive Property was claimed, were inn_':nrpurcal extftences, which could
not be treated of with any degree of accuracy, without hgving recourfe to the aid
of fcientific difquifiion: That the thinking faculty, commion to all, fhould
likewife be held cammon, and ne more be deemed fubjet to exclufive appropria.
tion, than any other of the common gifts of napure.”

Hence the Baron put an abfolute megative upon the firft quettion, relative to
« the Authorof 2 Book, or Literary Compofition, having a right at Common Law
to the exclufive fale of fuch Book or Literary Compefition.” This the Baron de-
nied in the molt pofitive terms.  He faid; * that, from the very nagure of the con.
tents of a bopk, they were incapable of being made abjects of Common Law Pro-
?er;y; nothing could b:A:re‘dimtcd of them, which was predicable of every other

ecies of Property fubje@ to the congroul, and within the limits of the protection of
the Common Law. A right to appropriate ideas, wasa riglit to appropriste fome-
r.hing {o cthereal asto elnde definition ; fointellectual a5 net tp fall within tlic limits
of the human mind to defcribe with any tolerable degree of accuracy. Rdea:, if
convertible into ubicéts of property, thould Ibl:a: fungn-'f#lm fimiligude to other cb.
jefts of property ; they did not bear any fuch fmilde, they were altogether
avema eis. They could not pafs by defcent to hetrs 5 they were not liably to be-
queft; no characteriftc marks remained whereby 10 2fcertain them ; gnd, were
fuch incorporeylitics not fubjeét to one of the conditions which conftitute] the
very cffence of prop-rty original o derivative 5 were fuch incorpprealities liable to
¢xclyjfive appropriation, by any sight founded in the Cammon Law ?

¢ No troces, the Baron faid, of fuch a Common Law right were to be found
amoigit the Greeks or Romans ; nor did tae municipal Lows of any country
warrant the fuppofition of u right of the kind exiftirg; ye: both Gyeeks and
Romans were carcivd in ar-anging every matter {ujepuve of propercy uader its

dilkinét bead.”
o, But
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But fier Ty another infupsfable diEﬁ-:ulty. Adviitting ideas fiable tr'exclufive
anp-ni1 1o, and thus 0. bxepme objeéts of property; in- tréating of then s
o % nox-would you,clafs, how.qerange hem 2 Would you''refonnt them as
fi. e complex, combined,., o, multifarious 2 as being fo riany fphcies " ¢jufden
guie 5 8O0 wouid you refort to truth “and comaion Tenfe, :al” {1y, « thty 'c{rc not
¢, he cliffed, arranged, defined, or afcgrtained ?”. They are'mot fubjedt’ to aliena-

tion, tranfiniffion, grank, O deliverv ; and yet thcg_‘arc_uﬁjcjshf' property, to the

exciutive right of appropriating which, ‘mep. are clearly entitled by the ‘Coirintea
., and by every priaciple of nmﬁl jutice 1”

The Baron then proceeded to combat this Tateer principle s for tspon’a fuppdf;
o ehat ideas weie produccd by a thinking faculty, common 22 atl ‘men, the”Balon
‘queftioned, ¢ whetiicr i was confonant to the principles of natural juftice, to-
appropriate_that 10 the exclufive benefic of one or @ few, which was dehgned as a
cominan gitt ditributed to #ll.”

The Baron concluded, that « ifthe notion of a Common: Law right hauld b

rEprabatcd, fuch rcprubarian carried  with it an explicit anlwer 1o the 'fecond
Que'tion : There being no Comumon Law ;*iiht, an action could not be maintained.
agamft the re-publifhers of an Authot’s book or literary compofition, without his

coniein” :
Th:> Baron next 'p

£ -

ocecded to brand an, exclufive appropriation of fiterary wotks,
with the epithets of € A MONOPOLYy. againfl every kind of which the Stattte-of
Jame: 1 had fufficiently provided, Yct the Baron contended, * that even Mono-
poligs, n fome cafes, . were allowable, but then the ftate had taken care to allow

them only for & coxvenicnt Hw” L g
Preveous to the Anvention of primting,  the idea of a Common law right, the
. and lubfequent to the invention of this ufeful

Baron faid, had not been fugpefted _
ast, fo  little nogion hid.Anthors of a right at Common Law to exclufive appro-

priation, that be:fura -tf}c inftitucion of the ?ﬁtitiunr_rs_ Company they had recourie to
the Legillature for-a licenfe, grant, patent, oOr privilege ;. that after the inftitution
of the Starioners Company the only mode thought of to (ccure the appropriition of
A literary compofition was, « by ap Entry in the Records of that Company, and
the perion 1 whofc name the bock was entered, let him come by it how he would,
was deemed the Proprictor, the Author never being fo much as mentioned on

thefe occafions.” L |
ewed the cafes which, by the Refpondents Countel, had-

The Baron then revi
been adduced to prove * the Contiments of the Court of Chancery in favour of a

Common Law right.”  But the Baron contended, * that although the Court of

Chancery had frequently grante | Injundtions, it cautioufly avoided giving any final

sliudication upon the mater. An antecedent Common Law ™' 7. was naver

hinted at; nor werethe injunuons granted in the cafes cited, at all in point; they

* had been granted on the appearance of fnething fraudulent upon the face of the:
rraniadtion 3 as inthe cafe of Pope and Curl.”

l:: Chaucellor’s opiaion upon & macter of Commeoa:

« Nor did injunctions provethe &
Law Right, in_ confirmation of which, added the Baron, I will véntwie an dﬂu:t-
L
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dote.” ¢ 7Thereis a-paper now exifting, containing fome Notes Lord Hardwicke
had taken.down, which Et forth. ¢ the fole and exclufive nght of an Author at
Common Law, to multiply copies for fale.” In the margin of which Paper, and
oppolite to this very paffage, there is in Lord Hardwicke's own hand writing a
very large Q. which prpves that his Lordfhip entertained doubts refpecting the le<

ality of the pofition,”
v 1 Tx: Barunpo{hcn obferved, * that the Counfel .for the Refpondents had flipped
over the cale of Mechanical Inventions.”” 'The Baron thought them highly
commendable for fo duing, as they were well aware how ftrenuoully every argu-
ment drawn from the cafe of Mechanical Inventions would militate againft the
intereft of their Clients,

“The Baron confidered a Book precifely upon the fame footing with any other
Mechanical lnvention, In the cafe of Mechanic Invention, ¢ Ideas wereina .
manner embodied, fo as to render them tangible and vifible ; a Book was no
more than a T'ranfcript of Ideas ; and, whether Ideas were rendered cognizable to
any of the fenfes, by the means of this or thatart, of this or thut contrivance,
was altopether immaterial : Yet every Mechanical Invention was common, whilft
a Book was contended to be the obje¢t of Exclufive Property ! So that Mr. Har-
rifon, after conftructing a Time-Piece, at the expence of forty years labour, had
no method of fecuring an exclufive Property in that invention, ualefs by a grant
frem the ftate ; ver, if he was in a few hours to write a Pamphlet, defcribing the
properties, the utility and conftruction of his Time-piece, m fuch Pamphlet he
would have a right fecured by Common Law ! though the Pamphlet contained ex-
actly the fame ideas on Paper, that the Time-piece did in Clock-work Machinery !
The cloathing is diffimilar ; the Effences cloathed wereidentically the fame.”

The Baron urged *“ the exaltitude of the refemblance between a Book and any
other mechanical invention, from various inftances of agreement, There was the
{ame identity of intellcctual fubftance ; the fame {piritual unity, In a Mechanic
Jnvention the corpo-eation of parts, the junction of powers, tended to produce
fome oncend. A Literary Compofition was an affemblige of ideas fo judicioufly
arranged, as to enforce fome one truth, lay open fome one difcovery, or exhibit
fome one Ipecies of mental improvement.” On the whole, the Baron contended
“ that a mechanic Invengion, and a Literary Compofition, exactly agreed in paint
of fimilarity; the one therefore was no more entitled to be the object of Common
Law Property than the other; and as the Common Law was cntirely filent vith
refpet to what is called Litcrary Property, as antient ulage was againft the
juppolition of fucha Property ; and as no exclufive right of appmpri;::inﬁ thofe
other operations of the mind, which pafs under the denomination of * Mechanical
Inventions was velted in the inveator by Common Law, tae Baron, for thefe
reafons, deglared hjnelf agzinfl the principle ot adiieting the Author of a Book,
any more chan the inventor of a Picce of Mechamitm, 1o have a right st Common
Law to the exclufive approp:iatwn and fale of the fame.”

‘| his was an anfwer to the firft 2ed fecond queftions, It was alio an anfwer to the
firlt quettion propoted by Le rd Camden; for if an author had no right atall by
common law, he could have nome in perpetuiry,

But
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But admitting him ta have had fuch common law right ; in reply to the ther
and fifth queftion, which afks, *“ how far the ftatute of the 8th of Queen Ann affects
the cafe, or takes away a common law right exifting antecedently in an author or
his affignees ?” Baron Eyre contended, *“ that every principle of a common law right
was effectually done away by this ftatute.”  This he effaged to prove from the
title, pn:amblt, and certain claufes of the act, from the adoption of the word vef,
and the mode of exprefiion ufed, of giving an author an exclulive property for four-
teen years, and no longer.

The Baron obferved ““that he knew of no right the crown had at common law
to pript what were deemed crown copies ; fuch exclufive right originatmg only
from an exertion of the prerogative, Before the invention of printing 1t was proper
for the crown to have copies of the public 2éts taken from the parliamentary rolls
to tranfmit to the fheriffs of the feveral countics ; and printing being no more than
an expeditious art of tranfcribing copies, the fame power, and for pretty much
the fame ends, continues now to be a part of the crown’s prerogative ; and as the
crown takes care to have the ftatutes printed for the public promulgation of the
law, fo by virtue of the fame authority, bibles and common-prayer books are print-
ed, and the copies of them thus multiplied for the fervice of religion, which it be-
comes the chief magiftrate to protect. But no common law right was vefted in the

crown of thus printing and multiplying crown copies,”

" Such are the heads, the moft material parts of Baron Eyre’s optnion againft what
is called literary property. And if the cditor prefumes to fay that the Baron argued
the point with the erudition of a fcholar, the acuterefs of an able lawyer, and
the accuracy of a found reafoner, fuch praife cannot be deemed” the language of
flattery. After a variety of obfervations in oppofition to the arguments of the
Solicitor General, Baron Eyre concluded with paffing a negitive upon the firft
and fourth quettions, and an affirmauve upon the fecond, third, and ffth,

Judge Nares {poke next, and was followed by Judge Afhurft, both of whofe
opinions were delivered in favour of the common law right of authors.

Mr. Juftice Nares began by obferving that the hiftorical nature of the
cafe had been fo learnedly and fully agitated in the hearing of the houfe, that
i fhould wave cntering into it, but (hould rather reft his opinion on general
conclufions, deduced from principles which arofe from fair argument,

He itzted o th: Houfe why he thDU%hL a Common Law right in Literary
Property did exift, and why the ftatute of Queen Anne did not take it away. He
chictved that he was of Mr. Duaning's fentuments, that as it was admitted on il
tands that an author had a beneficial interelt in his own manufcrips before publi-
casion, it was a moft extraordinary circumitance that he fhould lufg that benciical
interelt the very firft moment he attempted to exercife it.

Mr Juitice Nares put feveral cafes to fupport his argument, and the ftatnee, he
Nid, did net tale away the Common Law remedy, alchough it gave an additional
one, as in the cafe of an aétion for makicioully fuing out a commiffion of bark-
ruptey, although the ftatutes of bankruptcy have provided an additional penalty
for that off:nce by the bond given to the Chancellor,  Afted having fpoken near an

C hour
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kour he concluded with anfwering the queftions in a manner direltly oppofite to
that of Mr. Baron Eyre,

Judge Aswurst then rofe, and accorded in the fame opinion with Mr, Juftice
Nares, afier tracing the natuve of Literary Prope:ty, and producing many cog.i:
reafons to prove that fuch a claim was warcanted by the principks of natural
julice and folid reafon, Making an Author’s intzlletual ideas common, was, he
obferved, giving the purchafer an opportunity of ufing chole ideas, and profitin
bv themn, while they mftrulted an | catertrined him; but he could not concetv:
thit the vender, for the price of five Thillings, told the purihader a right to mul-
tipiv cepies, and fo et fve hundred pounds, -

coterary Property was to be defined and deferbed.as well as other matters, and
- matters which were tangible.  Every thing was property that was capable of bing
known or defined, capable of a feparate enjoyment, and of vaiue to the owner.
Lirerary Property foll within the terms of - this definition,  Accordigg to the
appellinis, it aman leads his manufcript to his'friend, and his friend prints it, or
it ke lofas it, and the finder prints it, yet an action would lie (as Mr. Juftice
Yeates had admitted) which fhewed that there was a property beyond the mate-
teridls, the piper and print. That a man. by publihing, his book, gave the public

noihing more than the ue of it. A man may give the public a highway througn
his ficld, and if there was ‘2 mine under-that highway, 1t was n;t*trthe]el{ his pro-
perty, 1t had been faid, that when the bird was once out of the hand, it wa?
‘become common, and the property of whoever caught iz ; this was not wholly true,
for there was u cafe upon the law books, where a hawk with bells about its neck
had flown away ; a perfon detained it, and an adtion was brought at Common Law
againft the perfon who did detain it; a book, with an author’s name to it was the
hawk, with the bells about its neck, and an action mught lx.hmught againtt
whoever pirated it, -

Since the flatute of Monopolies, no queftions could exift about mechanical
anventons,  Manufaltures were ata very low ebb ull Queen Elizabeth’s time.  In
the reignof James the Firlt, the Catate of Monopolics.was paffed ; fince that act
no inventor could maintain an aftion withour a patent.  "his the policy of kinz-
dunis, and preiervation of trade, o exclude them,  The appellanes were contendin;
for the right of printing; but the night of exercifing a trade with unother man’s
materials, could not be allowed, either by reafon, or natural juftice. A milla
might grind cora, anl a carpenter might build a houfe; but the hrft was not
“warranted i grnding eny corn but his own 5 nor the car, enter i building a houl=
wilanather man's wood, The cales of Eyre and Walker, and Toslon an
Viiter, hagpened fince the ftatute, -

With recaird to the cueflion 5 Its being capable of perpetuity, few fulyects were
fo. Lven Toed, the molt tanpble fpecies of property, night be wathed aw.iy by
Ui fea, and theeed oo amizhe be randerad incagable ot being perpetually enjoves.
e rhought, however, that the refpondents were entitled to as full an tnju):nh‘m',
as the nuiwi of the cale cauhd atbons,

As ioon as Junge Afhurflt hal concloded, he informed the houfe that Judg:
Blzciftone was 1l with the gour, but had fent his written opinion, which he read to
the foule s Toige Dnavasrene in general Tenms, anfwered thefve queftions, and

Was
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was of the fame opinion with his bretheren, Mr. Juftics Nares, and Mr.
Adhurft,  The further hearing was poitponed ilf Thurfday,

M
TH URSDAY, Fruary 17th.

Jultice

Mr, Juftice Willes, Mr. Juftice Afton, Mr, Juftice Gould, M. Baron Perrot,
and Mr. Baron Adams, gave their feveral OpIRIONS.

Mr. Juftice Wirwrs fpoke firft, and after having fhewn of what [pecies of pro-

perty the author’s copy- right ftood ; that it-was eftate perfonal, that it was aflignable,

and that every man conce!
thor had an in difputable powcer <nd dominion over his manufcript; that that power

was not alienated when the manufcript was printed and 'E:bliﬂ]cd , that the author
to

had an exclufive rightof multiplying copits according common law, which was
foundedon reafon and truth,  This claim of right bt‘ﬁlp with printing, and for the
t

/pccialreafon; becaufe copies could not be cafily m
therefore, that from which no profit could be got, was

In the courfe of the arguments this ¢
a.monopoly. This wasa popular argument ; but argumenta ad populum were not al-

ways well founded ; and wpon proper inveftigation, this appearcd to be more fpe-

cious than real.
After a variety of lezrned obfervations aud feveral inftances cited to prove that
es, ftar-chamber decrees, Of

copy-right did exift independent of patents, privileg
the fratute of %ﬂfn Anne ; particulariy the caie of Tilotfon’s fermons, for the
copy-right of which the Arch-bifhop's family received twenty-five hundred pounds
oficr the expiration of the licenfing act, and previous to the a& of Queen Anne;
Judge Wiﬂcs gave his opinion Vpon the firft, fecond, and fourth queftions,
that at common law an author had thefole right of firft printing and publiﬂ‘:inﬁ.lthc
fame for fale, and might bring an action againit any perfon who printed, publifhed,
and fold the fime without confent ; and fikewiie that, after publication, an author
or his afligns, had an_exclufive right in perpetuity of multiplying copies:

He then proceeded upon the tiatute of Queen Anne,
ta':¢ away that right. It was, he obferved, an act very inaccurately penned, but
neverthclefs it conveyed to his mind no lea of the legiflatur’s entertaining an
apinion that, at the time of paffing it, therewas no cOMINOD law right; the word
vefting apperring in the fitle hzd given rife to fuch an idea, but the preamble con-
eeadicred it in the falicft mannery the words of it were, ¢ Whereas certain printers
wnl beoklellers have taken the Liberty of printing and reprinting, &c¢ &c.” the
sl radeology of this lentence plainiy proved, thata known right previous to that
i eute exifted s the lemiftature would not have rermed the exercife of what was coui-
mon to all, taking a hbeity, had they not nderftood that a right in perpetuity
exifted at common law, the words
have been, YWhercas (ereain printu-ﬁ .nd bookfellers clam
And the intention of the word printing thewed th ¢ the idea]

thor’s property went farther then the frft publication. g
L2 he

ardly & property.

a rightef printing, &,
wrevailed that an au-

ved what it meant ; he declared it as his opinion, that an au-

Elic.d but by-the prefs 3 and .
laim had been called by the odious name of

of the preamble to the bill would probably .
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The univerfity of the faving claufe, Judge Willes obferved, convinced him that’
the right atcommon law, which he had fuppofed to have exifted antecedent to tha
act, was Jeft untouched by it. That it was not a particular falvo for the univerfities,
and the holders of copy-right by patent, but that it was general, mentioning fhe
words *all perfons.”

Having by a multitude of forcible arguments maintaired the doctrine of 2 per-
petuity, he anfwered the third-and 4fth queltions by giviag itas his opinion that:
2n action at common Jaw was not any ways impeached, reftrained, or taken away
by the ftatute of Queen Ann; ner was the author precluded by fuch ftatute from
any remedy, except on the foundation of the faid ftatute, and the terms and condi-
tions prefcribed thereby.

Mr Juftice A<ton next gave his anfier, beginning with reading a learned
Tudge’s fentirents in favour of literary property, as reported by Sir- James Burrow -
he agreed: wizh the three Judges who had {poke before him, that it was a property,
an that is belonged to an author independent of any (tatutary. fecurity. [t was not.
necellary, he obferved for any man to advert either to the Grecians or Romans to.
difcaver the principles of the common law of England, Every country h.d fome
certain gereral rules which governed its law ; that our common. law had its - foun-
dation in private juftice, moral fitnefs and public convenicnce; the hatural. rights
of every fubject were protected by ir, and there did not exift an argument which
would amount to conviction that an authcr had not 3 natvral right to the produce
of his mental labour, 1f this right originaily exiited, what but an ace of his own.
could tike itaway f By publication he only exerciled his power over it in one fenfe ;.
when one book was old it never could be tho ught that the purchaer had poffeffud
hemfelf of that property which the aushor held before he publithed his work, A.
real abandonment on the part of the firfk owner. muft have taken place, before his
original right became common.,

In all abandonments, Judge Yeates had defined, that two circum(tances were ne.
ceflary 5 2n actual relinquithing the pofleffion, and an intention to relinquith it;.
In the prefert cale neithes could be proved.  Many manufcripts had not been com.
mited to the prefs ull vears atier they were wricten, the poffefMon of them for g
cemuiy did nat invelidate the chaim of the author o his afiizns.  With regard to
mechanical inferumente, becaufe the adt againit monopolies had rendered it neceflr y
for the inventoss of them 10 feck lecurity under a-patent, it could be no argument
why in Incrary property the:e thould be no common law right.  He thoughe it
would te mare Liberal to conclude, that previots 1w the monopoly ftatu.e, there
exilfe acommonlaw rght, egually to an Inventorof a machine,and author of 2 book .

Acter a variety of arpuments drawn from the nature of the property, and the
cenftruction which weuld rationally be put vpon the 4 of publicarion, Julge
Alton gaye i opnien i favour of the nelt, fecond, and tourth queitione,

With iegard to the fazute of Quesn Ann, he oblerved that it was no maore than a
temfora y fecuiky, given by the lepitlatnre to the autzor, enabling him to recover
penaktics, and beitg a matter of complaiit ag:inft any perfon who printed upon
him to 4 mere certain i@ie than by an action at comaon law. It was an att paffed
oi the encourigrrent of learned men, and being fo termed in its title, it was 2

fufficient
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F’uﬂicicng proof that it wasno bar to the cor mon law right which exifted previons
toits being cnalted.. He read the preamble, and contended thut it was evid nt
from the wording of it, thatit meant to give an additional fecurity to a right, whichr
they who paffed the a‘t kiew exifted, Bcfides, the manner of pafling it fpoke in
favour of this idea. He had feen the original bill as prefented to the committee
appoinited to bring itin, and it then had a 'ong flourithing preamble, which the
committee flruck out. Thofe who were fanguing for the petitioners, begged a
perpetuity by (tarute, The enemies-to them at firlk refufed co grant any ftatutary
lecurtrv,  The bitl gave puriicular trouble in paffing ; there were feveral conferen.
ces beeween the two houles upon it ard the very dayit pafied, it was fo backward,
that the Queen did not come to the houte till three in the afternoon.  Befides, the
faving claule was clexrly a falvo to the common law right, The idea was as for-
cibly expreffed, as words could exprefs,

After citing the injun&ions granted by the court of Chancery, and arguing upon
the multitude of circumftances deducible in favour of Literary Property from the
natural rights of. the fubject, the immediate nature of the property, the idea
uniformly entertained of.its exiftence from the era of the commencement of printing
to the ptefent day, as well as his conftrution of th: ftawte of Queen Anne, he
gave hisaniwer tothe third and fifth queftions, declaring it his optajon that an ac-
ton-at'common liw was not any ways impeached, 1eftrained, or tuken away by the

o:h ot Queen Anne..

Baron Penrot fpoke nexe, and begm by obfviving, that the aigumeat for
the exiltence of acon mon law right, and thedefinition of Luterary FProperty, as
chattel property, was in his idea exccedingly ill-founded and abfurd.  If Literary
Property ‘was a chattel, then upon the death of the pofleffor of a manuiciipt, any
fimple contract creditor might ublige his fanuly or affizns to give it up and fuffer
him to print it.  An author certa.nly had a night to his manufeript ; he mighe line
lis trunk with it, or he might printit.  After publication, :ny man might do the
fame, their Lordfhips might turn printers if they chole, and printit.  From the
patents, the privileges, the ftur-chamber decrees, ands the licenbing atts, it was
evident chat in thofe days.no idea was entertained of an auther’s naving any claim
to the exclulive right of printi:g whit he had once publifhed : [Fa manuiin t was
lurceptitionly obiained, an ..tion at common. law would ertainly he for the cor-
pareal parcof it, the paper. So if afriend w whom 1z was leat, or a perfon whe
found it, mult:plied copies, having fuircadered the original mwuleript, he had fur--
rendered all that the author hid any common law right to claim,

He Ipoke of the right under patents and privileges as a righe petitioned for by
printers without any thought of an author’s enterrainiag un idea that he had-any
claim.  As to the Statieners Company, furely we were not to look for the common
law among them,  All their rules aad orders were tor the fecurity of fuch peculiar
works s their owa mombers had.been wontto print.  An inventor of a machinz ar
mechanical inftrument,.like an author, gave his eas to the public, Previous to
publication, he poffefed: the jus utends, fruendt, et difponends, in as full an extent as-
the writer of a book ; and yet it never was heard that an inventor, when. he fold
one of his machines, or inflruments, thought the pu..hafer, if he chofe it, had

rot a right to make another after s model, The nght of exclulively making any
mecaanical
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Mechanical Invention was t.ken away from the-Author-or Iuventor by the Alt
gainl’c Monopolies of the 211t of James the Firt., Which AQ faved prerogative
opy Rights, and which would have mentioned what was now termed Literary
Propesty, had an idea txifted that there was a Common Law right for an Author
or his Affiers exclufively o multiply copies. The argument, thit when a book
was publiflied and fold, there wis 7n impiicd contiact between the Author and
Parchatir could not be maintained. Tl Porchafer bought the paper and print,
the corpore.1 part of his purchate 3 and he bought a right to ufe the ideas, the in-
corporeal part of it. .

The doctrine of implied contraés would not hold, as it was improbable, The
Aurhorfuftained a lofs, but no injury, from another’s printing his copy. - Dammuzun
fine injuria was an eftablithed maxim of Law. ~ As another by multiplying copies
ceaped profit, tie original Author fuftained a lofs, but he fuftained no imjury. To
be injured, a man muft lofe his night 5 that right muft be founded 1n Jaw ; and
where the Law gives no remedy; an author can claim no wight ; the matter is
common 0 all, It had been faid that a declaration had been filed on an action ut
Common Law, for the invafion of copy right; but it had not been found, although
every Law Book had been ranfacked for the purpofe, that trial was ever had at
Comimon Law. :An incontrovertibleproof that there wasnota lawyer in W eftminfter-
hall who fuppofed that there exiftd any right at Common Law. The prefent claim
was neither more nor lefs thana claim for amoncpoly, and all monopolies we:e

odious to the Comman Lavw. :
The Baron contéided that the arguments of the coundel, and the opintons of

thofe on the other fide of the queftion were more ingenious than convincing.  He
therefore anfwered the firit, ?rcund and fourth queftions in the Negative, being
fixed in opinion that thiere never exifted 2 Coinmon Law right, and that an Author
had no claim to his Maaufcript after publication,

Refpecting the Statute of Queen Anne, he was perfectly convinced that it was
the only fecurity that Authors or Bookfellers had. That it gave a right fori4
years to the holders of copies, and after that period the right reverted to the Authors
for 14 vears longer. ‘The Baron faid he couid not fpeak to the Act, without
favinz it in hishand ; he firft read the ticle, 2nd declared that all the metaphyfical
fubtlety or definition which the ableft logician could muftes, could not give any
other fenfe to the words ¢ for the Encouragement of learning, and for viiting a
rivht in authors,” than a creation of a property, not a further fecurity for one,
He then read the preamble, and went through the act fentence by fentence, particu-
larly inviftigaung the meaning of cach claufe, and drawing from its meaning
ftrong arguments i favour of the opinion he was laying down. ‘L he words, *“ #1d
mo lmger,” he declared were cleat and conclufive 5 outof the power of argumnt o
furmount. ‘They fhewed that the L-giflacure thought it a great favour to grant any,
even 2 limited fecuriry, and that they might not be mifunderttood, they expreiled
theiridea in the fulleft terms,  After thefe words it was in the higheft degree abfurd
to contend that any (wine claufe could e fo comitrued as to affect, and indeed
deftroy the moft fu- Thwtial meaning of the enacting part of theuct. The faving
claule was-evidenely afalvo for thole who held a patent-vight to copies; and as it

would
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would have been: tedious to have enumerated all, -the Univesfisier wese oup-
tionied, as being the greaveft holders under chat kind of defcription,

Phe Baron enforced this obfervation, and the cancjufion he drew from the’

words and o longer in the enacting claufe, by citing a cafe of am attaipder ip the
reign of Edward the V1. being taken off by an aét of parhament many ycars af-
cerwards, which ad, in the enadling claufe, ook off the attainder in the fyllett

an! moft entire manner, and sfterwards contained a faving ciaufe for certain leales

erante. by the King, who pafled the bill of attainder. One of .the holders of

thele feafes brought an altion againit the famjly relieved from the atpainder, and:

grounded his claim upon the faving clanfe; but the court adjuiged againtt him,
for that the attainder being entircl; taken off by, the enadting claufe, it was idle to

contend that any faving claufe could impeach it, or fecure a right held under the'

idea.of the attainder. |
With regard to the injunélions cited on the occafion, the Court of Chancery

muft have uniformly miftaken the law, if they had not granted them under the idea
of: the ftatute.

The act itfelf gave no more remedy with its penaltics, than it Jid without them.
An author in the frft was allowed to damatk all the books pirited upon him; by
damafking he anderitood, turn to walte paper and line trunks,. which linings were
figured like damafk.  What remedy was this > none in the world, Then again, a
penny per book was to be recovered, half of which went to the informer and half
to the Xing; here therefore the author got nothing.. The fatute afforded him
grounds fcr & remedy n equity. The Court of Chancery, by an in,unéion and 2
Jecree, not only flupped the fale of the pirated copies, but alio olliged the pirate
t0 account for what ire had fold; This was a (atisfaion ; this was an attual and
an effectual remedy.  To (uppole that the faviog claufe maintained a perpetvity
of property, was to fuppofe that the act granted an auther fourteen years 4ud 1o
iger, except for ever, which was o barefaced, fo caregious an abfurdity, that no
man of fenfe could be the dupe of it That the Court of Chancery. had never
dreamt o a Cummon Law Right, he proved by citing cafe between the Stamp
Office and 2 news paper puinter ;- a prnter 00f into the Fleet, and there printed
Lews-papers withobt flampe.  “Lhe Sty Office prayed an injunction, the Court
efufed 1, and told them the fratuce having enacted, that a penalty w.s to be

on convi@ion, that they muit profecute to conviction under the ftatute, anc.

il Lt ey
hact a right to the penalty, but they could not vpon the principles of Con-

they
mon Law prevent the printer from centinuing his trade, T'his prove { that (tatute

laws were unneceflary where renedies could be had at Commmen Law.

Afeer the Daron had feverely arimadverted on the printers who claim the right
of perpetuity, and inftanced many cafes, all tending to corroborate his opinion,
he concluczd his fpecch by affrming that there was no right at Common Law

:rzvious 1o tie §:h of Queen Ain, a0
eflc&ually took it away.

Mr. Juftice CovLp agreed, that an

manufcript, previous to publication. With regard to the ftawte of Queen Anne,

L

d that if there was, that ftawue endirely and.

author had a right at Common Law to his -
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he conceived that t'e alt entirely took away any previous right that an author
might have, and that an author was precluded by fuch flatute from any remedy,
except on the foundation of thie fame itarute, and the terms and conoitions pre-
fciibed thereby. This anfwer he gave to the third and fifth queion, '

Baron Apaus entered very learnedly into the nature of patents, privileges, and
grants of the crown; traced them relpecting books to a very early periad, and
cited a variety of inftances, all tending to prove, that till of late years no idea
was entertained that a Common Law right exifted refpeting Literary Property,
He was clearly of opinion that, previous to the ftatute of Queen Annc, authors
and printers had no fecurity but by patents, He therefore anfwered the firft,
fecond, and fourth queftions in the pegative, The Baron anfwered the third and

filth queflions alfd in the negative,

MONDAY, Fedrury 21,

Lord Chief Baron Smyrae gave his opinion concerning Literary Property. In
aniwer to the firft, fecond, and fourth, ﬁc obferved, that the cafes proved, ‘and it
was allowed, that it was property previous to publication, and that publication
could not alter it; for that publication neither made it a fale, 2 gift, a forfeiture,
dor, an abandonment, which were the only ways that a perfon cauld part with his
oroperty. When a man publithed his manufcript, he fold to one perfon only one
.Lmk, and the ufe of that one book, without any defign of allowing the pur-
chafer to multiply copies: if he gave a book away, he gave it under the fame re-
ftrictions ; a forieiture always implied a crime, and then the right of property be.
came vefted in the Crown ; an abandonment could not be without an intent of re-
linquifhing his right ; and fuch intent was not deducible from a publication of the
ideas written by an author. In the cafes of Pope and Curl, the letters were the
the property of thoie to whom they were fent; but the ideas remained as matter of
right vefted in the fender,  In the cafe of Lord Shatiefbury’s manufcript, the fame
deducticn followed ; for Mr. Gwynne fold to Shebbeare what he had o auchority
from the author, (Lord Shaftcibury) or his afligns, to difpofe of. There was no
act of difhonefty on the part of Shebbeare, dlthough the manuferipr was furrepti-
tioufly obtained, and the family had a remedy.

Some lawycrs, yoe alive, remembered the cafe of Lord Chicf Raron (Gilbert’s
manufcripts, which he devifed to Baron Clarke ; the Raron neves publifhed them,
hut a hackney writer, whom he employed, touk an opportunity of copying them,
and th fe ftolen copies were comunitted to the prefs.  The fame argu:nent lay
againft pirating after, as before publication. » ‘

[t had been mentioned, that 2 may made his landed cftate common, by giving
a part of it to the highway :  but it furcly would not be contended, that although
he gave a part of hs flatg for fuch a purpofe, that any perfon bur himfelf had’ 2

nght
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right to the trees on it, or the mines beneath it, He adverted to ¢the cafe of Bafket
and the Univcrﬁ?'r 6f Cambridge, w) ‘dechued thet the t was then
grounded on thefe principles, This cafe was reporwed in Burn's Ecclefiafti-

cal Law, -

He cited likewife the cafes, which, both at the bar and by the Judges, had been
—entioned of Eyre and Walieon, and others, all of which were, after the a1 yemn
were expired, and which, redrofs beimg obrained, in fivogr of the Common
Iaw Right, He inftanced -alfo the cafe of the s Paper a3 comoboreive of
this opinion, and obferved, that in order to dlarm thetr Lordthips paffions, two
very odious names had been thrown out, peepetuity and monopoly ; ncither of
which, he thought, applied to the grd'cnt claim. The firft was :ntirclm of
the queftion, and the latter, Lord oke had defined to mcan a grant the
Crown, to vend any fingle maseer.

As to mechanical inventions, he did not know that previous te the a& of a1
James 1. an aQion would not lie againft the perfon who pirated an invention. An
orrery -none but an aftronomer could make; and he might fathion 2 fecond, as
2s foon as he had feen a firft: it was then in a an original work, Whereas,
in multiplying an author’s copy, his name as as his ideas were Rolen, and &t
was paffed upon the world as the work of the original auther, altho’ he could
not poffibly amend any errors which might have efcaped in his firft edition, aor
cancel any part which fubfequent v the firft publication appeared o be
improper.

iftgr feveral other obfervations, tending to preve that an author had a right a
Common Law, both before and after publication, he anfwered the firft, fecond,

and fourth queftions in the afirmative, 1
The ftatute of Queen Anne, he looked upon as 2 compromife between authors

and printers contending for a per tuity, and thefe who denied them: any Raiute
right. There were general rules for the conftrution of all ftatutes, One was thag
it hould never be interpreted fo as to be unreafonable ; another, that no claufe
could be conftrued fo as to make it inconfiftent with any former claufe ; it {fhould
ncizher be repugnant, nor inconfiftent. With regard to this ftatute, we mudt-not
reje:t the faving claufe, nor the motive for which it was made, viz. the advance-
inent of learning,  The word wgfing, if it could be tortured fo as to tell againft the

qualified and done away by the word fecure, which

prefent claim, was fufficiently
courred in the ena@ing claufe, and which plainly implied a fecurity for fome-

thing pre-exiting, That the preamble gave full “authority to this conftruction,
the word re-printing particularly implying 2 right after the firft publication; and
the word parchafer, (which was one of the parties mentioned by the aét as bei

fccured in their property) indicated moft amply a previous night, for nobody cou

be theughe t1 purchale what an- ther had not a right to fell, The Baron faid that
1 flaute afiarded the holders of copy-right a more efficacious remedy than the
Common Law, but that it by no means impeached, reftrained, or took away the
Common Law right. He therefore anfwered the third and fitth queftions in the

Ilt'g;xtiw.'.
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With refpeét to the firfl queftion, there can be no doubt, that an author has the
fole right to difiofe of his manuf¢ript as he thinks proper; it is his property, and

till he parts with it, he can maintain an-action of trover, trefpafs, or upon the cafe
inft any man who fhall convert that property to his own ufe; but the right now
tlaimed at the bar, is not atitle to the manufcript, but to fomething, after the owner
has parted with, or publifhed his manufcript ; to fome intereit in right of.authorth Py
to more than the materials or manufcript on which his thoughits are difplayed,
which is teemed Literary Property, or an exclufive privilege of multiplying copics
of the manufcript or book, which right is the fubject of the lecond queftion pro-
fed to us.
Poan if there exifts any incorporeal right of property in the author detached from
his manufeript, no a& of publication can deftroy jt. -~ Can then {uch right -or pro-
perty exift at all ? Does ﬂh a right come within the knowledge or reach of the
common law ? In anfwer to the firft of thefe queries, I acknowledge, tho' this claim
of property is abftract and ideal, novel and refined, it is yet intelhigible, and may as
eafily be made to exift for ever as for a term of years ; but in order to know whe.
ther it is fo proteéted by law, a preliminary queftion is neceflary, Whether it has
beenfo determined in its favour by the great and learned men who have been my
predeceflors, in regular cavfe of judicature; it is not for me to fhake a relpuCtable
feries of decifions, and unhinge the foundations of an eftablithed right, by any 4 prizs
reafoning of my own ; but after inveftigating the decifions of the courts ¢f commos
law, I can find no fuch determinations,.  What is common law now, mu't have b.en
{0 300 years ago when printing was invented. No traces of fuch 2 claim are 1o ke
met with prior to the reftoration.  Very few cafes of this kind happened in Clirles
the Sccond's time, or before the licenling act, and thofe few were determined wpon
the prerogative right of the Crown. The exccutive power of the Crown drew after
it this prerogative right, which extended to all alts of parliaments, matters of re.
ligion, and acts of flate. The cafe of Batket and the Univerfity of Cainbridge,
which was a late one of the fam kind, appeared upon the pleadings to be a queiiin
arifing between two parties who claimed under concurrent and inconfittent grants
of the crown. My late honourable and learned friend Mr. Yorke) who argued
that cafe, endeavoured to thew that his client’s right might arife from the power
of the crown, and to illuftrate his arguiment, faid, 1t might perhaps be ¢ property
“ founded on prerogative,”~a language, however allowable for counfel, not viry
admiflible by, or intelligible to a judge, but the certificate in the above cafe doc. ot
fay a word of property, and indeed if fuch a claim 2« that had been founded on pro-
perty, every one would have as good a right to publith abridgments of the (t.tutes,
as of any other book.

Lord Northington granted injunctions on behalf of publications which he con-
fidered as matters of ftate, but left fuch works as * The Whole Duty of Man,” to
their common remedy at law.  When works of literature, encourzged by the fuci-
lity of printing, began tofpread, we find the cafes multiply. Of thefe, hﬂwrvf:i, I
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lay entirely out of the queftion, all t'i«ol‘e which appear to be cafes Between rival

patentees of the crown 5 all thofe relating to the Stationers Company; sll thofe cos-
cerning religion, law, or the ftate; and all unpublithed manufcripts. ,

I thall premife too, before I examing the cafes which happened after the ftatuts, -
that 1 am of opinion that the ftatute gives authoes and their affigns, 2 general right
not conneéted with the penalty, and that ftatutable right falls under the protetion
of a court of equity ; and may claim the benefit of an injunction. To obtain fuch
an injunction, it is by no means neceffary that the planulf thould make out & cleas
indilputable title. 1t may be granted on areafonable pretence, dnd a doubrful righ,
before the hearing of the caule; nor is it objection that the party applying for it
has a remedy at .aw. No bill for an injunction is to be found before the ftatute,

The caufes which have come before t'IIu: Court of Chancery, fince the ftatute, [
find to be 17 in number; of thefe eight were founded on the ftatute right : in two
or three, the queftion was, whether the book was a fair abridgement, and all the reft
were injunctions granted ex parte, upon filing the biil, with an affidavit annexed. In
thele cafes the defendant is not fo much as heard, and can | imagine that fo many
luftrious men who prefided in the Court of Chancery, would, without a fingle ar-
gume: t, have determined o great and copious a queftion, and which has taken
up fo much of your Lordfhips time?  In fact, nonc of them withed to have it fad,
iwe had formed any opinion on the fubjed.

In the famous cafe of Tonfon and Walker, of which [ have an accurate note of
my own taking, Lord Hardwicke faid, before the defendant’s counfel began to
cruue, * Jam mclined to fend a caf to the judges, for 1 doubt whether the matter
has been judicially determined, but with to hear what the defendant ays as to Dr,
Newton's notes 3 however | determine the general queftion either upon the Common
Law or the ftatute.” ‘I he ma:ter afterwards reported the variations between the two
baoks to be colourable and tilulory only, and ticrefore the injunétion was made per-
petual,  Since that time during the laft 20 years, or more, the main yueftion has
wen foctuating, and in agitation.

[From mvy own expericace at the bar, Iknow that the fucceflive Chancellors and
Yafters of the Rolls, Lord Northington, Lord Camden, Sir Thomas Clark, Xc.
b v a | looked upon the cafe as undetermined; it may now therefore be fairly treated
as a new guettion, and indeed <t has been argued as Such upon general principles.
|t us condider vohat weighe thote principles have which are laiﬁuwn as the foun-

cation of this new ;ecies of property 5 Ihave heard butof one, namely, that fuch
. aim is confiftent wich the morai fitnets of things. 1 h.s idea of mﬂrJ fitnefs is in-
deed an aniabic prin.iple, and one cannot beip willing all claims derived from fo
pure a fource Raght teceive afl poflible encouragement; bug this principle is no
unive:'al ruicof Liw, nor can it be made to apply inall cafes.  Eeautiful as it may
bein theery, to reduce it into the pradtice and exccution of Commen Law, would
create inwoiberable condulion s it would make laws vain, and judges arbitary ; nor s
1 pollib'e to fuppart toe vefpondents claim upon thefe principles and not allow their
operation, 1 4 vencly of owwr cales, where it is confefled on all hands they

cannot be atlowed.
Abridgemcats of books, tranflations, noics, as effectually deprive the original
autior of the fruit of his labours as dire& particular copies, yet they are a!luwablfr.
D2 1he




