- 1
“he eortp fers of mufic, the engravers of copper plawes, the inventors of machines;
dreall Tiluded from the prm“lge now eontended for ; bus why, ifianequitable and
moral right is to be the fole foandation of it # their genius, their fudy, their labour,
their originality is as great as an author’s, ‘their inventions are as much prejudiced
by copyifts, and their claim in my opinion ftands exattly on the fame footing; a
mce and fubtle inveftigation may perh:ﬂ find out foine little logical or mechanical
differences, but nv folid diftin&ion in the rule of property that applies to them can

be found.—If fuch a perpetval property remains in an author, and his right con-
tinues after publication, I cannot conceive what fhould hinder him from the.

full excrcife of that right in what manner he pleafes; he may fet the moft extra-
vagant price he will upon the firft impreffion, - and refufe to print a fecond when
that is fold. If he has an abfolute controul over his idcas when publifhed, as be-
fore, he may recal them, deftroy them, extingwfh them, and deprive the world of
the ufe of them ever after; his forbearing to reprint is no evidence of his confent.
to abandon his property, and leave it as a derilect to the public..

But it is faid, that the fale of 2 Frinttd copy is a qualified or conditional fale,
and that the purchafer may make all the ufes he pleafes of his book except that one
of re-printing it; but where is the evidence of this extraordinary bargain? or
where the analogy of law to fupport the fuppofition? In all other cafes of pur-
vhafe, paymient transfers the whole and abfolute pmpcrzl to the buyer : there is no
inftance where a legal right is otherwife transferred by fale, an example of fuch a
fpeculative right remaining in the feller; it is a new and metaphyfical refinement
upon the law, and laws, like fome manufaétures, may be drawn fo fine as at lift to.
Jofe their flrength with their folidity.—~When printing was firft introduced, Car-
dinal Wolfey warned King Henry VIIL tq be cavtious how he encouraged. it, as
a matter which might he dangerous to the ftate, The event howewer did:not
prove it fo, and therefore the ftatute of the e1ft of James I.. excepted it, asa
reafonable and allowable monopoly.

T he fubfequent licenfing act, gave only an adventitious nght ; and thus it refted
tifl the ftatute of Queen Anne. The ftatute certainly recognizes nv Common Law
risht, binc ille lacbryme! Nor can 1 fuppofe this omiffion happened through
ignorance or iradvertence, when I fec fuch great law-names as Holt, Cooper, Har-
court, Somers, &c. in the lift of that parliament.  This act adopts the language of
the old privileges in terms, 14 years had been the term before granted to inventors,
a {pecific.tion or the work too, as in the cafe of muchines, was preferibed; nor do
I recolle® an inftance where a ftatute gives fuch a temporary remedy as is here
granted in aid of an abfolute Common Law nght.

" If fuch a right exifted at Common Law, and it remained unimpcached by that
ftatute, why that anxicty in authors and bookfellers afterwards to obtain anothe e
fan&ion for their property ! Whence thofe different applications to parliament, in
the year 1535, 1738, 173), for a longer term of years, or for Iife in this kind of
property, and afterwards to get an act w prohubir the liberty of printing buoks in
foreign kingdoms, and fending them back ﬁin. The teuth 15, the idea of a
Common Law right in perpetuity, was not taken up till after that failure in pro-
caring'a riew {tatute for an enlargement of the term ; if (faith the parties concerned)

the legiflarure will not do it for us, we will do it without their affitance, and then
we




we begin to heir of this new dodtrine, .the Common Law zight, which, -ppon.the
whole. 1 am of. opinion, cannot be fupported upon aay rules-or principles of the
Common Law of this kingdom. . | Vo *
The Chief Juftice anfwered the firft qugition in--the afitmative ; . the fecond
and fourth in the negative; and the third and ffth in the afficmagive. -
Lord Chicf Juftice Manseier declined giving his opisiqas

——— S —
THURSDAY, February 246h.

The [ubffance of Lord CAMDEN"s fpesch.

« After what the Lord Chief Juftice yefterday fo ably enforced, there will be little
cecalion for me to trouble your Lordfhips ; nor will the prefeat fate of ‘my health,
and the weaknefs of my voice, allow me to exert mylelf, were I ever fo much incli-
ned ; but the nature of my profeffion, and the du [ owe to this houfe, will hot
{uffer me to remain filent, when fo important 2 qu ionis to be determined, The
fair ground of the argument has been very. truly ftated to you b the Lord Chief
Juftice ; 1 hope what was yefterday fo learnedly told -yuur-{.ord ips, will-romain -
deeply imprefled on yoor minds.

« | he arguments attempted €0 be maintained on the fide of the refpondents were
founded on patents, privileges, {tar-chamber decrees,. and the bye laws of the -
Stationers Company ; all of them the effects of the grofleft tyranny and ufurpation;
the very laft places in which 1 fhould have dreamt of .finding the leaft trace of the
common law of this kingdom: and yet, by a variety of fubtle reafoning and meta-
phyfical refinements, have they endeavoured to fqueeze outthe fpirit of the common.~
law from premifes in which it could not poffibly have exiftence.

- ‘T hey began with their retended precedents and authorities, and chey endea-
& from them fomething like a

voured to model thefe in fucha manner. as to €Xtid
common law principle,: upon which their argument might. reft. 1 fhall invert the

order, and firt of all lay out of my way the whole bede-role of citations and pre-
cedents which they have produacd: that heteropeneous heap of rubbifh, which 1s

only calculated to confound your Lordthips, and miflead the argument, After the

firlt invention of printing, the art continued free for about fifty years. 1 mean ro

Jay no itrefs upon ths .1 menuion it only hiftorically, not argumentatively ; for

2c the ufe of it was litthe known, and not very extenfive, its want of importance
mighe proteét it from invafion ; but as foon as its effects in politics anc rehigion were
felt, all the crowned heads in Europe at once feized onit, and appropriated it to

Certain it i¢, that in England, the crown claimed both the power of
at fhould be printed, and the monopoly of printing... Two licenfes
| for ‘chem. An author not.only was obliged

he wes alfo obliged tofue for a fecond licence

themfelves.

licenfiag wh e
were granted to thofe who petitionc

to fue for a licence to princat all, but

that he might print his own work. | ]
ce claimed the right of printing, he fecured thatright .

s When the King had on
by patents and by charters, Seill further to fccure his monopoly, he combined the
printers, and formed them into a company, then called the Stationers Company, by

whof laws, noue but miembers could print any book at all, T hey affumed powers

of feizure, confifcation and imprifonment, and the decrees of the {tar-chamber con-
' Thefe tranfattions, 1 prefume, have no relition to the

firmed their proceedings. . |
common law ; and when they were cftablihed, where could an author, indtpen-
dent.
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dent of the company, print hib works, or try his right toit? Who could make
head againft this arbitary prerogative, which ftifled .and furprefied the common law
of the land? Every man who printed 8 book,. no matter how he obtained it, en-
tered his name in 3&'"‘ boozs, and became a member of their company : then he
was complete owner of the book. Owner was the term applied to every holder of
copies ; and the word author does not occur once in all their entries.  All focicties,
good or bad, arbitrary or illegal, muft have fome laws to regulate them., When an
author died, his executors naturally became his fucceffors, The manner in which
the copy-right was held, was 2 kind of copyhold tenure, in which the owner has a
title by cuftom only, at the will and pleafure of the Loid. The two fole tiles by
which a man fecured his right was the royal parent and the licenfe of the Stationers
company ; | challenge any man alive to fhew me any other right or title ; Where is
it to be found? fome of the learned Judges fay the words or atherwife in the fratute
of Queen Anne relate to a priorccmmon lawright; To what comimon law right could
thefe words refer? Atall the periods | have mentioned the common law rights were
held under the law of prerogative. It was the general opinion that there was no other
right, and the corrupt Judges of the times fubmiteed to the arbitrary law o! pretogative.,
In the cafe of the Stationers Company againlt Seymour, all the Judges declared thas
printing was under the direion of the C rown, and that the Court of King’s Bench
could feize all printers of news, true or falfe, lawful or illicit, Botif it was made
ule of to protect authors, what was this prote&tion ? a right derived under 4 bye
law of a private company. A prote:lion finilar to that which we give the preat
Mogul; when we want any grant from him, we talk fubmiffively, and pay him
homage, but itis to ferve our own purpofe, and to fealt him with 2 thadow it we
may actain the fubttance. In fhort, the more your Lordthins exanine the mate s
the more you will find that thefe nghts are founded wpon the charter of the Station.
ers Company and the royal prerogative; but what has thisto do with the comnon
baw right? for never, my Lords, forget the iport of that trm, P
member always that the common law right now cluimed at your bar is Jue roht of
a privatc man to print inis works for ever, independent of the crown, the com pany,
and all mankind.  In the year 1681 we find 2 bye liw for the protecton of (i
own company and their copy-rights, which then confitted of i tic L rereture of e
kingdom ; for they had contrived to get all the copivs iuto their own hands.  In &
ftw-yrars aferwards the revolution was eftablithed, then L'umﬂ*.r-..i]-r{ atve, tlen
all the bye laws of the Stationers Company weie it an « ind every rehaint ol from
off the prefs, and the old comm:n law of Eneland walked ot iz, During the
fucceeding fourteen or fixteen years, no aélion was provehe, ro iniunciio ni.':-?i*ud,
aldhoueh noillegal foree preventad 105 s ftrong proof, that o thi time here WEs
no idea of a common Lw clate,  So little did they then dreasih of t‘[f-:!.‘iff?:frtg A
perpetuity in thesr ccpies, tiat thie holders of them find nz ro proregacve foeury,
ne privilege, no licemieg act, no (lar chamber decree to preweet their dam, in the
year 1708 camie up o pachanient in the form of peationas, with o, i then eyes,
hopclfs and forlorn ;. they broughr with then their wives and lhn ¢ CXCite
compaliion, and induce pahament to grant them 4 Qatutary fecuity, T Ley ob-
tained the act. Arnd again and aga'n fought for a turt'icr leg:llative feurity.

“ Thus
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- % Thus, myL«dz ftands the preténce on the fcore of ufage, of which your
Lordthips have heard fo much on one fide the queftion. | come now to confides
upon what foundation ftand the prerogative copies ; and thefe were in fact cafes be-
tween co-patentees (for I muft confider the Stationers Company itfelf as a patente
of the crown), and no authorfhip right occurs here. 1 he right in the crown is fup-
pof:d to come eith:r from purchafe or contraét; and our law argues from principles,
cafes, and analogy ; but not a word of this in the judgment of the court; but the
argumens of counfe] are adduced to prove the point.  “I'he argument of counfel is a
forry kind of evidence indeed, in moft cafes it would be very dangerous to rely on
it, buthere it is fuch (tuff as I am athamed to mention. You have them at length
in Carter. Firft, it is put on the topic of prerogative, next of ownerfhip. 1. Henry
the fixth brought over the printers and their prefies, ergo, fay the counel, he has
_an ablolute right to the whole art, and all that it can produce, 2. Printing belongs
to nobody, and what is nobody’s is of courfe the King’s. 3. The King pay: his
Judgs, ergo, he purchafes that right for a valuable confideration. 4. He paid
to: the tranilation of the Bible, therefore, forfooth, he bought a right to fell b bles.
Away with fuch trifling ! Mr. Yorke put it on its true footing, Ought not the
promulgation of your venerable codes of religion and of law to be intrufted to the
exceutive power, that they may bear the higheft mark of authenticity, and neither
b: impaired, oraltered, or mutilated ? Thefe printed acts are records themfelves,
are evidence ina court of law, without recurring to the original parliamentary roll.
Will you then give this honourable right to your Sovercign as fuch ? or will you
d:graie him into a Bookfeller? indced, had he no oher title to this diftinction,
that csuld hardly be maintained.  But it this will not ferve the purpole, recourfe 1s
next had to injunéions ; they, it is faid, have put the right out of doubt: nay,
Lor! Hardwicke's name is triumphantly brought on the ftage, and he is declared 10
have abiolutely dacided the point : noman, Iam fure, can vencrate his nime (which
will be dear to pofterity as long as law and equity remain) more than I do, Bu this
Loated cafe, like ali the reft thae have been produccd, entirely fails in the proof ;
.ih when my Lord Chief Juflice read his own note of what L.ord Hardwicke faid
uon the occafion, it appeared thut J.ord H.'s words had been wwifted to an oppo-
fite meaning to what he intended. Al the injunction cales have been ably gone
tarovesh. I fhall ouly add, in gencral terms, that they can prove nothing : they

re commonly obtained for the purpofe of ftaying walte, and the provention of
irrepareble damage, | hey mult therefore in cheir nature be fudden and {uinmary,
or the benefie of thein would bz loft before theyare obtained, an’ they are granted
0 ah the right is not clear, but doubtiul. The qu:ftion, whether | can nwain-
tain my right againit the devifce or the heir at law, may be dileufled afterwards at
Lifu ¢; but un.efs upon tewing a reatonable pretence of title you in the mean time
tic up the fpouler’s hands whois fclling my timber, or pluuihing my pafture; my
remey is gone, or cam.s t0) late to prevent the mifchier. What then if a thou-

' lad been granted, unlefs the Chanzellor at the time he granted them

fand injunctions

had pronounced a folemn opinion, that they were grounded upon the commen law ?
it would only come to this at laft, that the right in quettion was claimed on one fide
2nd denied on the other : therefore till the matter was tried and determined, let the

joun@ion go. Lord Hardwicke after twenty years exp:ricnce, in the lat cafe of
| tte
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he kind duar came: before Kim, declared thr thwpoist had never yet been deter-

iined. Fond Norchington greated them on: the idez of 'a dowbtful tithe; | cost

fnudd the epen the fame foundatiow; sad b did the prefent Chancelon.

YPhere chiesr in chie Chandellor who hay declared. ¢v cwbedva that be had decided
dpon the Common-Law right ? Let the decifion be produced in dire® ccrms. It
Famaitig thar we thold have been fo.long smuled with .chis kind of argument
feém: fuch vague authonities!

‘“ At lengdhi, my Liords, having removed cvery ftantbling-block chat - oppofed

-ur 0 the pure fource of Commion'Law ; having cleared the way of all

ofé {patiets, pretended avthorities, which will not bear the teft of a moment’s
ferious examination, the queftion begins to affume its natural thape : Here then [
feel myfdf upon my own ground, and | chatlenge any man to produce any adjudic
Gition, a precedent, a cale, or any thing like legal authority on which this claing
<dn be' grounded, Does there 'a Scintilla, a glimpic of Common Law appear
‘uader any of thofe different heads I have mentioned, and which.have been fo often
fepeated tous? For my own part, 1 hnd nothing in the whole that favours of Law,
except the term itfelf, Literary Property. They have borrowed one fingle word
#om the Common Law, and have raked into every ftore houfe of literary lumber
Yo find out how to apply it te the:-fubje, and to deduce fowe p:1. ciples to which
# may refer, and be governed by, And now what are they ? What are th- foup-
Hations of this claim in the Englith Common Law ? Why, in the firft place, fay
the Refpondents, every man has a right to his i.eas.—Mott certainly every mun
#ho thinks, has a right to his thoughts, while they contdnue mis; but here the
queftion again returns ; when does he part with them? When do they become
publiei furis ? While they are in his brain no one indeed can purloin theri, + bt

‘Wwhatit he fpeaks, and lets them Ay out in private or publicdifcourfe ? "W jj ;.

claim thebreath, the air, the words in which his thoughts are cloathed? 1y here
does this fanciful p:nogcrt{bgin, orend, or continue? Oh ! fay they, t¢ .o v
W

marked in black ite, on paper or parchmentem==now, then, v+ ot at
fomething ; and an action, I allow, will lie for ink and paper : but what - e
Lommon Law about the incorporeal ideas, and where does it preferibe 2 « .y
for the recovery of them, independent of the materialt to which they are «. .- ¢

1 fee nothing about the matter 1n all my books 5 nor were 1t admir idew: © =
ever fo diftinguithable and definable, fhould I therefore infer they muft be 105
ur'ﬁrivate property, and objelts of the Common Law ? But granting this -, |
polition, we get footing but upon one fingle ftep, and new doubts znd diff,cui s
arife whenever we attempt to procecd.  Is this property deicendible, transiorriii,
or aflignabl: ¢ When publithed, can the purchafer lend his book to his i-ep:
Can he Jet it out for hire as the Circulating Librariesdo ? Can he enter i¢ -

mon ftock in a hirerary club, as is done in the country ? (Every thing of ¢4
i adegree, prejudices the author’s fale of the impreffisn,) Mav he tranf-vibe -
for a charity ? 1 hen what part of the work is exemp: from this defultory ¢ 2
Does it Iye in the fentiments, the language, and ftyle, or the paper 2 If in the
fenvimenes, or language, no one can tranffate or abridge them. Locke's ifi:-
might perhaps be put into other expreffions, or newly methodized, 1. all ¢,
origingl fvltem and 1deas be remined. Thefe queftions (hew how the argum v

count..
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counter-adts itfelf, how the fubjec of it fhifts; and becomes public in one fenle,
and-private.in anothier: and they are wll new tothe Common Law, which lgaves us
pe in the dark about their-folution ' Aad how are. the Judges, withcyt a
rule or guide, o determine them when they ari:e, whofe books and ftudies atford

no more light upon the fuh}'e& than the common uncerilandings of the parti-s

themfelves 7 What diverfity objudzments ! what confufion in opinion muit they
fall into! without a trace or line of law to direct their determination! What 3
code of 'Law yet remains for their ingenuity to furaifh, and could they all agree in
it, ‘it would not bz Jaw at lat, but Legillation. But 'tis. faid that it would be con-
trasy to the ideas of private jultice, moral ftnefs and public convenience, not to
adopt this new fyftem. Butwho has a right to decide thefe new cafes, 1f there is
no other rule to meafure by but moral fitnefs and equit.ble right 2 Mot the Judges

of the Common I.aw, 1 am fure, Their bufinefs is to tell the (uitor how the law:

ftands, nor how it ought to be 3 otherwife each Judge would have a diitinct
eriburial in his own breaft, the decifions of which would be as irregular and uzcer-

tain and various, as the minds and tempers of mapkind. As it is, we find they

do not always agree, but what would it be, where the rule of right would always
be the private opinion of the Judge, 4s to the moral fitnefs and conver ience of tK&

claiim Caprice, flf-intereft, vanity would by turns hold the feale of juitice, and -
the law of property be indeed moft vague and arbitrary. That excellent judge, -

Lord Chief Juftice Lee, ufed always to afk the couniel, after his argument.is over,
« Have you any cafe " I hope Judges will always copy the example, and never
pretend to decide uﬂn 2 claim of property, withsut attending tathe old black

letter of our Jaw, without founding their judgment upon fome folid written autio-

rity, preferved in their beoks, or in judicial records. In this caft [ know there is
none fuch to be produced.” .

With refpedt to inventors, I can fee no real and capital difference between them I

and authors ; their merit is equal, they are equally bencficial to fociety, or perhaps

the inventor of fome of thole mafter-pieces of ari, which have been menticned, la.€

there the advantage, All the Judges who have been of a different opinion, con-

(cious of the force of the objeétion from the fimilarity of the claim, have twold your -

Lordhips they did not know but that an 2ction would lie for the exclufive .pro-
perty in a machine at Comx.on Law, and chofe to refort to the patents. It is in-

deed extraordinary that they fhould think fo, thats right that never was heard -

of could be fupported by an attion ihat never yet was brought. H theie be fuch

a right at Common Law, the crown is an wlurper 5 but there is no- fuch right at .

Common Law, which declares it amonopoly ; no fuch action lirs ; relore- muit be

had to the crown in all fuch cafes. It then there be no foundation of mght-
for this perpetuity by the potitive laws of the land, it will,. | believe,. find as lictle -

claim to encoursgement upon public principles of found polic,. or goad [enfe.

¢ |f there be any thing in the world common to all. munkind, kience and
learning are in their natare publici juris,” and they cught to be as free and gene:al
29 airor water. They forget their creator, as well as their {ellow creatures, who

wifh to monopolize his nobleft gifts and greateil benehis. Why did we enter into
fociery atall, but to cnlightcn one anpother's minds, and unprove our fuculties, -

for the common welfare of the fpecies ? Thofe great men, thife faveured imortals, -
thofe.

i
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thofe fublime fpirits, who fhare that ray of divinity which we call. genius, are m.
trufted by providence with the delegated power of imparting to their fellow-
creatures that inftruct.on which heaven meant for univerfai benefit:, chey muft not
be niggards to the world, or hoard up for themfelves the common ftock.  We know -
what was the punithment of him who hid his tslent, and providence has taken
care that there (hall not be wanrinFthtr nohleft morives and incentives for. men of

genius to communicate to the world thofe truths and difcoviries which are noting
if uncommunicated.  Knowledge has no value or uic for the folitary owner { ta-be
enjoyed it muft be communicated.  Serre tuum mlil o, nifi te feire, boc fiiat alter,
Glory is the reward of feience, and thofe who deferve ity fcorn all meaner views;
I fpeak not of the Icribblers for bread, who teaze the prels with their wretched
productions ; fourteen years is too long a privilege for their perithable trafh.. It
was not for gain, that Bacon, Newton, Milton, Locke, inftruéted and delighted
the world ; it would be unworthy fuch men to traffic with a dirty bookleller for fo
much asa fhect of lecter-prefs,  When the bookfeller oftered - Milton L for his
Paradife Loft, he did not rejeét it, and commic his poem to the flames, nor ¢id he
accept the miicrable pittance as the reward of his labor ; he knew that the real
price of his work was immortaliry, and that pofterity would pay it.

“ Some authoss are as carel-ls about profit as athers are rapacious of it, and
wiat 2 fituation would the public be in with regard to liccrature if there were no
means of compglling a fecond impredion of a uietul work to be put forth, or wait
tll a wife or children aie to be provided for by the fake of an edition.  Allour
L:arning will be locked up in tiwe hands of the Tonfons and the Lintots of the age,
who w.ll fet what priceuporn it their avarice chufes to demand, "dll the public be-
come as much therr flaves, as theirown hackney compiless are, |

“ Inltead of Nalefmen, the Booklell:rs of late years have foreftalld the market,
and become engroffers.  If therefore the monopoly is fanctificd by your Lordihips
judgement, cxorbitant prices muft be the coniequence; for every valuable author
wiil be as much monopolized by them as Shakefpeare 1s at prefent, whole works,
which he left carelefsly behind hiny in town, when he retired from it, were furely
given to the public if cver author’s were 5 but two prompters or plavers behind
the feenes laid hold of them, and the prelent proprictors pretend to derive that copy
trom them, for which the author himfelf never received a farthing, ——

I pafs over the flimfy fuppofition of an implied contract between the booklzller
who fells, and the public which buys the printed copy ; it is 4 notion as unmeaning
in itfelf as 1t is void of a legal foundation. This perpetuity now contended for is
as odious and as felfith as any other; it deferves as much reprobation, and will
become as intolerable,  Knowledge and fcience are not things to be bound in fuch
cobweb chains ; whenonce the bird is out of the cage ~volat irrevacabile—~Ireland,
Scotland, America will afford her (helter, and what then becomes of your action ?
His Lordfhip concluded with feveral obfervations on the ftatute of Queen Anne,
in which he took notice that the old copies were entitled to twenty-one years, and
the new ones but fourteen, and faid, that if the legiflature had intended to make
the right perpctual they would have taken care that the remedy fhould be

fo too.
e SATURDAY,
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The Lord Chanceltor, Lord Lyttleton, the Bithop of Carlifle, and Lord. Effing-
ham Howard, gave their feveral opinions, . _

. |

The Lord CranceLLor prefaced what he was about to fpeak, by declaring, ‘that
he had ‘made the decree entirely as of courle, in purfuance of the decifion upon
the right in the Court of Kings Bench, and that as what he had decreed, asa
Chincellor, was merely a ftep in the gradation to a finsl and determinate iffue in
the Houfe of Peers, he was totally unbiaffed upon the queftion, and therefore
could fpeak to it as fairly from his own fenfe of it, as any one of the Judges, or
any of the Lords prefeat. _

He then entered into a very minute difeuffion of the feveral citations and prece-
dents that had been relied upon at the Bar, fhewed where they failed in applica-
tion to the prefent cale; and onc by one defcribed their complexion, . their ori-
gin, and their tendency ; in each of which he proved that they were foreign €
any conitructions which could fupport the "fpondents in their argument ; he was
no lefs precife and full in expofing the abfurdity of the authorities erived from
the Stationers Company; quoting feveral extrzordinary entries to be met with in
their books; among others, he.faid, tnat one Sibthorpe had entered 2 book
there, “ the title of which,” fays the entry,  is to be fent herea fter; and another
ember entered the name of a book “ about to be tranflated by him;” by which
Il the reft of the world were to be reftrained, in the mean time, perhaps for ever,

from tranflating the fame.  He then very fully
ons in the Court of Chancery, produced fveral original letters from :Swift to

Fiulkner and others, relative to the ftatute of Queen Anne, and gave an hiftorical
detail of all the procecedings in both Houfes upon the fcveral frages of that. adt,
and the alterations it had undergone in the preamble and enatting claufes, all tend-
ing to fhew the lenfe of the legiflature, at the time of pafling 't, to be axainft the
right; and that they rejected. the other bills afterwards, drawn up chiefly by the
adv'ce of Dean Switt, and the countenance of Mr. Addifon, which werc prefented
in the fan e fpivit, and upon tnc fame grounds ; and concluded with declaring that
he was clearly of opinion with the Appellants.

Lord Lytticton owned that he had no great acquaintance with the quirks and
quibbles of the Liw. He fpoke to the matter merely as a queftion of cquity ; he

would not enter inta a delufive, refined, metaphyfical argzument about tangibi-

lity, the materiality, or the corpereal fubftance of Litcrary Froperty it was fuf-
fcient for him, that it was allowed fuch a property did exift, Authors, he pre-
{omed, would not be denied a frec participation of the common rizhts of man-
kind, and their property was furely us facred, and as deferving of proteltion, as
that of any other jubjects. It was «f infinite importance to cvery country, that
the arts and fciences fhould be cultivated and ercouraged ; where men of letters

were beft protected, the people in general would be moft enlightencd, and where

the

tated the feveral cafes of injunéti-
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the minds of men were enlarged, where their underftandings were eq ally matured
in perception and T fodgment, tiferé thg #ts and (denges would take their refi-
dence. The arts and fciences had their origin in Italy ; from thence they fied to a
remote cdrher of Afia; ut length they retyrued companions of the all-conquerin g
arms of the Roman Republic; aid ac Jaft they were happily feated in ths free
Qountry. In his Lordfhip’s opinion, at prefeat there weie byt two monarchs in
Puropé, Who weré the erfcoueaptrs 'oF 15 atts-and feiences, - end'werd themiclyes
men of lrters, the'King of Pruffis, and the King of England. dt had been
urged, thac avthors widte for-fame-only ; ‘that glory was dlﬂir.gcft reward, andthot
imortalicy of tenovm was an ample recompence for their Jabours ; they therefore
did hot ftoop to claim a furcher right ¥han that of a firlt comvanicition of their
ideas to the public, - This, his Lordthip obferved, was in a canfihed fenfe, a pro-
er and a poble oblervation, but it would not hold generally. - He begued their
i. tlthips to reinember, that genius wis peculiar to no clime, it belonged to no
countty, it wds moare frequently found in the ‘cottage than the lpalace; it rather
criwled on the face of the earth than {oared aloft; when it did moonc, jts flighe
thould no: be inipeded. ‘To damp the wing of igenius was, in his mind, highly
impslitie, highly reprehenfible, aay, fomewhit criininal. “if authovs were allowc
4 perpetufity, it was 2 Jdftidg encouragement; making the right of muktiplying
Copits ‘a Matter comimon td all, was ltke extendings the courfe of & river fo greatly,
as finally to dry up its fources. After fevkesl poctioal fetisments, his Lordfhip
concluded with giving his opinion that the decree thould be ‘affirmed.

The Bilhop of Carursue then fpoke as follows,

“ My Lords, .

“ As the procecdings in‘this important caufe have been'carried to fo great a “noth,
I fhould not have prefumed to trouble your Lordthips with any thoughts of minc
upon the fubjeCt, did I not entertain hopes of fhortening your Lordthips far her
trouble, by endeavouring to draw your attention from the meny foreign to,ics
that hive been mixed wi51 the prefent quetlion : firch for inftance as che follow-
ing—In which of the various claffes of right or property, is this contefted one to
be ranked—Whether it is a property properly fo called, or only a right to fome
projerty :—~Whether fuch property be a corpereal cne, or incorporeal—What iy
the fubject in which it inheres—Whether it lies in the letters of 2 book, or the
idcac, or in both—Wheth.r it be a perfect, an imp.rted, or only a guafi right-—
Whether itis real, or perfonal, originil or derived—\Vhence it might derive its
origin, and wha is its extent and duration—How far it 15 deducible from anci-
ent psractice, cr grounced on the authorizy of prececen:s—How it has tiood in
different countries—or in cur own at diffirent periods—=before or afier the art
of printing—and the liice,

* Speculations of th's kind, however ufeful on fome occafions, and always en-
tertaining, yer lcannot help efteeming them in a greot neafure foreign to the
main poitt, and am ‘thercfdre’ defirous of having 'l fuch vaved, a:d your Lord-
Thips (ftlibemzm reduced to the prefent ftate of that right under the dicection of

our legiflature, which has made, or at leatt attempred 10 make, certatn exprefs
reo-
o
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reguhicholn 18 it § move'particctarly that a&kin the Sohiof Q Asat, which has been
-g‘ggﬁth'tmtumd antl :perplexed ihyargumﬁm wolered ﬂy&r&.«éﬂawm but
‘a¥fair 'Rty and nnforc'd confirattion of %, | apprehead 10 be fulficipat for decid-
ing the ‘whole controverfy, ‘The 'title of the aét rums, for the encouragement of
Jearning, and fomc claufes in it evidently tend that way, while others ‘have .been
underftsod in fuch a manner, asmult rather occafion its difeouragement, -and made
to fignify either nothing at all, (which is furtl}; one of the gréatelt ‘abllsditics in
the interpretation of any law) or to imply fomething repugnant;to s avowed intent,
by putting affaifs into & worfe coadition than they were in befose - the ‘cpmmence-
ment of this favourable a& ; nay worfe than others are who declime the ageaptance
of its benefits, whil attended with all thofe clogs and limitations, which gre; too
well known 10 need a particular detail. ‘The method there adopted for this encou-
ragement of learning, was, e find, very mature digefbed 4n feversl conferences
berween the two Houfes, andat 1ot declared to be (not by fecuring sby ofiginal
Copy Right, as ‘was propofed by thofe' bookfellers who promoted the bill ; :but)
by veling copies of printed books in the authors or purchafers of fuch capies, durin
the time therein-mentioned, and no longer.—How far this deliberate alteration o
the phrafe may be decmed a material one, and whether infifting on the wo diftint
fignificarions of thefe terms, vefting and (ccuring, as here circumitanced, thaugh
they may be ellewhere ufed ptomifcuoufly s Whether the taking notice of that re-
markable attention in our law makers to the wording of this act may not amount
to fometning more than a trifling verb .l criticifm : whether this veltingof a righ. in
authors is merely additional and accumulative, or does not imply a creative 4aflu-
ence ds nowo, an a@ual conftitution of fuch a plenary right, as had only an el
pre-exiftence without it ,—thefe points muft be fubmitted so your Londhps.

| fhall here only take the liberty to repeat what has been obferved on a-fub-
(equent Rarute of the 1oth of Qu.en Anne, concerning ftamp 'duties ‘Jaid on
panphlets, which by exprefsly referring to this before us, and explainmg the
nature both of that copy right which fprings from it,- ahid of thofe others thatmay
be drawn from different fources, fecms to put the intention of both thefe aéts out
queition, The penalty of a default here is extended to the anmihiation of all
copy-rights whatfoever, in thele words : ** Then the awhor, prineer, and . pub-
lither, of fucih pamphlet fhall Jofe all property therein, and in every copy thereot,
stheugh the title thereto were regificrcd in the book of - the Statopers 1n
Lendon, according to the late Act of Parliament in that behalf, fo as any peron
may freely print and publifh the fame, without being liable to a»y action or
prefecaiidn for fo doing 5 amy tirng in the faid AS of Pariiament for vefbing copics
of prinsel bocks i the outbors ; of i any bye law contained 5 or an cuflom, or other
thinz to the contrary notmithfamdize.” 1 muft leave 1t €0 your Lordihips confi-
deration whether that Common Law righ, if it arifes cither tro.n cxflom or any otber

iy, be not here manifeftly e lded,

[+

<" To retun to the former ftatute. Acter the creation thea, or eftablihment
thors in the body cf this ad,

of ©.ch an exclufive right as is conferre 1 wpon au
thete com:s a provifs, that notbrig in the faidadt foal! be confirued to extend, either
19 prejudice or confirm any right that the umverfities or any perions have or cliam {0

heve—ri. & (according to the moft raturl conftruftion of thefe words) any p-r-
fons
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* fons holding /» or under the faid univerfities, Or claiming any privilege of the
{fame kmd, and on the fame ground with that of the univerfities, 4. ¢, fome pofitiv
one given or granted by fpecial licence or letters patent, by ftatute or charter,
as thei’s evidently is y and all others under the confideration of thefe law-makers
are underftood to be :—whereas if this provifs were taken in fo lax and indeter-
minate a fenfe as to include any other perfons, fetting up any claim on other
- grounds, it will admit every Jody ; and confequently its reftrictive claufes are re-
duced to a mere nullity, ~

“ Neither is that obfervation drawn from the preamble of this a&t to be wholly
admitted, nay that the apparently foft terms applied to thofe feveral perfons who
" Liad of lale saken the liberty to print books without to: confent of their refpeitive

authors—that thele gentle terms (fo unufual in penal ftatutes) would fearcely have
been ufed on this occafion if fuch a practice as was then and there lad unger cer-
tain reftraints, were defigned to be branded as antecedently, or abllutely criminal.
Buc if fo great advantage is taken from a general mention in the provifo, of
perfons and rights, not there fufficiently defcribed, as to afford room for main-
taining the forementioned abfurdity ; if the faid act proves to be fo inaccurate and
defctive, (as in truthiit is excremely defetive, with regard to the penalties an-
“nexed 5 the time of {uing for them, the method of fecuring their copies to the
wniverfitics, and other particulars too notorious to need enlarging upon i this | L ce)
I beg leave to fuggeft an enquiry to your Lordihips, (tho’ the matter does not im-
mediately fall under your pref.nt confideration) whether it be not bizh time to have
this faulty act amended :=lJet it be reviled as foon as pofiible rather than fuffered
to be under fo many imperfedtions as can ferve only to enlnare numbxrs who e
ating on the moft obvious fenfe, and fuppofed validity of it, to their ruin; and
cither miflead others in the interpretation of fome effential parts of it; or make t:¢
- whole ufelefs, and a de .d letter,
-+ “However, fo long as this fame aét does keep its ground, it muft be confidcred
as [tanding on principles directly oppofite to the notion of any abftract in fependent
perpetual Copy-right ; which right, whatever it were fuppofed to be oricinally, i
now plainly circumferibed and {%:hicrfted to certain reftrictions; proviaed alweys
that the faid act be 1eully capable of affcting it in any refpect, which fonmic perfons
feem to doubt of, and others, (if I miftake not) have gone fo far as to d.ny :—and
it 1t once comes to be an eftablifhed maxim, that alts of partiament can have no
effect on claims {ubfifting at Common Law ; in vain furely does the legiflature em-
ploy itlelf in franing any concerning them.—~But as this is not vet clearly ad-
mitted to be the cafe, cven with the a& before us, which is allowed ta be in force,
whatever that force may be—fo long as ever it exitls, it muft exclade all that
Right paramouat and ineatinguithable, which is exhibite! along with it; which
being drefled up at pleafure, has made its appearance under fo many qu.ftionuble
fhapes, and been fo warmly efpoufed under cach of them; but yet . frr all the
pains taken with it, is fill, I humbly conceive, of too delufory sid untubiontial
a nature to be lail hold of by common appiehenfions—too vague and n ricaze to
b: perfectly and unanimoufly afcertained even by the moit learned fages of the law;
and too feeble to be fately relicd on, eitler for promoting the general fervice of the

public, or fur {upporting any true, valuable interelis of Litcrature in particular.”
Lord
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I ord Effingham Howard fpoke to the queftion merely as likely to affe¢t the Li-

berty of the Prefs. He thought that the confining the right of multiplying co-
pics to the author and his afligns, mi[ﬁht rove cﬂn us to the conftitutional
rivhts of the people, and he juftified this by declaring that the prefs was the
oole controuler of the a&ions of Princes and Minifters ; that if a defpotic meafure
was adopted by either, the freedom of the prefs would be properly an efficacioufly
exerted in informing the people and roufing a fpirit of refiftance. He finally in-
ftanced that gruuncF of his argument by fuppofing that ufyon the occurrence of
fome very unconftitutional and defpotic meafure, a pamphlet properly defcribing
the matter was publifhed, and that the minifter hwgﬁ: up the impreffion and copye
right, thereby choaking the channel of public information, and fecuring in his
clofet the fecret which might prevent the lofs of freedom to the fulzg': . His
1ordfhip concluded with declaring that he was (atisfied in himfelf, that the Liberty
of the Prefs was of fuch infinite confequence in this country, that if the conftitus

tion was over-turned, and the people were enflaved, grant him but a free énrc‘[!
.nd he would undertake to reftore the one and redeem the other. His Lordthip

therefore was for reverfing the decree,

~ The Decree of the Court of Chancery was accordingly reverfed ; and the Des
fendants have fince prefented a petition to the Floufe of Commons, praying relick,

which is now under the confideration of a Committee,

FINTIS




