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THOMAS BUTTERWORTH BAYLEY,

EsQUIRE,

FLLLOW OF THE ROYAL SOCIETY.

Dear Sir,

a. A mind like yours can-

THE fubject of thefe obfervations has, 1 doubt not,
engaged your attentio

not be indifferent to the rights of your fellow-ciuzens.

The {ume eularged views and active {pirit, which engage

you to cxecute the difficult and ufeful offices of magiftra-

cy with unwearied afliduity and diftincuithed reputation,

muft lead you 0 intereft ynurﬂ.lf in every thing which

materially concerns the public. You are, [ am pcrfuadcd,

and pllilofuph}r fully protc&ud and

liberally

defirous to fee gcnius




6 DEDICATION.

: .libf:rally encouraged, and the rights of authors per{ ] y
* lecured, by the ftate. This attempt to afcertain the na-
ture and foundation of thefe rights, and to evince the

reafonablenc{s of granting them a permancnt legal {ceurity,

I therefore beg leave to inferibe to vou.

On this occafion, permit me the fatisfaction of pub-
licly exprefling the refpeét which I cntertain for your
merit, and the gratitude with which I recolle@ every in-

| :
| ftance of your friendly attention and regard.

I am,

Dear Srr,

N\

Your muich obliged Friend,

and mofi obedient Servant,

WarringToN Acanayy,

May 25, 1974, “{J'II MIISLM ENFIELD




P R E F A C E.

TH E rights of Property are dear to every man, While Au-

thors have the common feelings of men, it cannot be expect-

ed that they fhould be indifferent to thefe rights. It is neither in the
power of Philofophy to filence, nor of Glory to fatisfy, the cravings
of nature : and Fortune hath feldom been upon fuch good terms with
tie Mules, as to be liberal of her favours to the man whom they
have diftinguithed. The world muflt not therefore be furprifed, if
the Philofopher fometimes leaves the midnight lamp, and the lonely
cell,

Where he doth oft outwatch the Bear

With thrice great Hermes, or uniphere

The tpirit of Plato ;
10 go abroad ameng vulgar mortals, in fearch of his daily bread,
Since an Author haw the fame wants with other men, why fhould he
not have the fame means of fupplying them, and the fame profpect
of weeefs ?

Mgs.
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3 PRETFACE

M.RS. MacauLAy, in her late {pirited Apology for Authors, has
(hown that they may receive the profitable as well as honorary fruits

of their labour, without any degradation of their charafter. It 1s the
defign of this publication to purfue the fubject ftill farther, and thow,

that Authors have a matural right 10 thefe fruits, and a reafonable

claim to protection from the ftate in the enjoyment of them.

Ir the principles here advanced be juft, it may be expected from
the wifdom and equity of the Britith Legiflature, that the temporary

fecurity which is now given to Authors, will hereafter be improved

into a legal eftablithment of perpttual Cﬁpy-right.

Esto PErPETUA !
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LITERARY PROPERTY.

L the obiects on which the right of property can be
A exercifed may be divided into corporcal and incorporeal,
Thefe two fpecies of property are thus defined by Judge Blackftone™:
 Corporeal poffeflions confift of fuch things as affect the fenfes, {uch
35 may be fecn and handled by the body s incorporeal, are not the

“* object of fenfation, can neither be {een nor handled, are creatures

« of the mind, and exift only 1n contemplation.”

R CURPOREAL

« Commentarics on tae Laws of Englaad, Boek 11 Chap. 1.

e




10 OBSERVATIONS ON

CorPoREAL and incorporeal objects are equally capable of betom.
ing perfonal property. The fruits of nature, the land which produces
them, and every vifible object around us, excepting only thofe things
which from their naturc cannot be fecured and retained in dittingt
portions, as light, air, and perhaps the fea, may be appropriated,
The right of property may be exercifed upon every article of conve-
nience or ornament which can be produced by labour. It may alfo
be exercifed on many things which are not in any refpect objects of
fight, but fubfift merely in idea. The power, for inftance, of nomj-
nating another to any office, or of holding that office one’s felf; the
right of bearing a certain titl and enjoying the honours annexed to jt
the libertics and franchites cf individuals or corporate bodies ; are all
excluive ponictlions, in which the right of property 1s as real and

perfelt as in the poflefiion of houfes and lands,

In the clafs of incorporeal pofieflions is incladed that fpecies of
property which is to be the fubje&t of our pretent enquiry, Literary
Property, or the right which an Author hath to the productions of

his genius and mental abilities,

A LITERARY work may be defined, a feries of thoughts and ex-

preflions produced by the continued exertion of the powers of the

nund,




LITERARY PROPERTY. 1

mind. ¢ The identity of a literary compofition,” fays Judge Black-
flone,  confifts entirely in .thc fentiment and the language ; the fame h

 conceptions cloathed in the fame words muft neceffarily be the fame

«“ compolition,” *

AFTIR a literary work is produced or compofed, it may fubfift in
carious forms ; it may remain lodged in the author’s memory ; it may
be recited wivd voed; it may be written, or it may be printed : but :
i all thefe forms it is fhll the fime work ; and thefe are only inci-
dental circumftances which do notat all change its nature, or affe its
wentity. Laterary property doth not confitt in the exclufive pofleffion
of the books in which a compofition is written or printed, but in the

cxclufive pofleffion of the compofition itfelf. This is indeed a kind

of property invifible and untangible ; but it is not on that account the

Jefs real.  When 2 man has compoled a poem, or invented a new

icries of mathematical demonftrations, if he has never printed his

work, committed it to writing, or even {uffered it to pafs from his
iips, he has a clear perception of the reality of his work, and very
well knows what he fpeaks of, when he calls the compofition his own.

And any one, to whom the work is in any manner communicated;

~ulily perceives what it is which conftitutes its identity—that it is,

B2 the

* Commentaries, Book II. C. 26.
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the fame thoughts, ranged in the fame order, and cloathed in the

fame language,

TuaT the author of any literary compofition has a natural right of
property in the work, is the point now to be eflablithed. To prepare
the way for the proof of this pofition, it will be neceffary that we
thould examine the grounds on which the right of property in general

refts, and obferve the manner in which it is obtained.

Here the principal queftion is, Whether this right is founded on
the general laws of nature, and takes place prior to the inftitation of
civil fociety, or whether it muft be the confequence of mutual con-
fent and agreement ¢ And this is by no means a queftion that < fa-
vours too much of nice and fcholaftic refinement,” as Judge Black-

ftone reprefents it : it is of fundamental unportance, fince the deci-

fion of it muit determine whether the rights of property are to be

ranked among the adventitious benefits of fociety, which, deriving
their being from the civil power, may be reftricied or annihilated ac-
cording to the will of Jeitlators ; or whether they are to be confider-
ed as a part of the facred depotit which the people entruft in the
hands of their governois; which they are bound by the nature 0!

thteir office to preferve and defend ; and the fmalicit fcruple of which
thcy
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they have no power 10 give up, unlefs the fecurity of the remainder,

ot the general good of their conftituents, requires it.

CoNCERNING this queition different opinions have becn entcrtained

and fupported by the noft eminent writers on the fubject of natural

who ftrongly infifts on the neceflity of an agree-

acit, as the foundation of the right of pro-

law. Puffendorf,

ment, either exprefs or

perty, and has treated the fubject at large,* chicfly refts his opinion

upon the following arguments, which feem 0 contain the fubflance

of what hath been urged on this Gde of the queftion—; That it is

only on the fuppofition of fuch an agreement, in which an exception

mall be implied for cafes of extreme neceffity, that a right of invading

another’s poffeffion in fuch cafies can be juftified ; fnce if property i

"mundcd cn a patural and ablolute right, no necefiity can authorife

2 man to invade it—: That if occupancy be a fufficient foundation

for property, the firft fioht of any thing would be fo too—: And

that all men, having originally an equal and
can take to himfelf the exclufive pol-

common property in the

ﬂouds of nature, no individual

(efiion of any part of them without the confent of his brethren,

To the firt of thefe arguments it o obvious t: reply, that the act
of

¢ Vide Puticnuorf, de Jure, Lib. Iv. ¢ IV,
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of feizing another's poffeffions in the cafe of extreme neceflity is rather
to be excufed, as facrificin g a fecondary law of nature to the firft, that
of felf-prefervation, than to be juftified, on the idea of any fuppofed

exception in an imaginary agrcement.

IN anfwer to the fecond argument it may be obferved, that the
firft occupancy of any thing indicates to others an intention to appro-
priate it, which is not the cafe with the firft fight of it ; and that oc-
cupancy muft from the nature of the thing be more Limited than firft
fight; and therefore will not give one individual fuch 4 power cf ex-
cluding others from a reafonable fhare in the common flores of na-

ture.

Tue third argument deferves 2 more particular confideration. It
feems grounded on a falfe idea of the nature of that claim which
mankind in genera!l have to the things about thew, prior to occu-
pancy or prvate pofieflion. This <laim doth not by any meuas ap-
pear to carry in it the idea of propertv. Whether we confider the
natural powers of man i conue®ion with his natural wants ; or whe-
ther we have recourfe to the exprefs grant recorded in Scripture ; it is
fnfficiently evident, that when he was firt placed upon the earth, it

Was the intention of his Creator, that he fhould take pofleflion of

fuch
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fuch things as were fuited to his nature and neceflities. But his ha-
ing a natural capacity or even an explicit authority to do this, did not
give him a property in any thing, till, in confequence hereof, he ace
tually poffeffed himfelf of fome part of the ftores which were (ot be-
fore him.  The permiffion or grant being general with refpedt to the
objects of pofleffion, and being given in common to all the human
race, was rather the donation of a power to acquire the right of pros
perty, than of the actual right. The original ftate of mankind with
eipect to the goods of nature refembles that of children, fitting down
to the table of their common parent, who hus fct before them an
*bundance of provifion, and given them a gencral power to partake of
', wathout afligning to cach his particulac portion 3 every one takes

what he pleafes, and what he takes becomes his own, though before

he had no property in it, and though there was no prior agreement
amiong them what part each fhould take.  Or, to make ufe of 2 more
amiliv fimile ; it refembles money thrown among a crowd, with
refpet to which, the gencral intention of the donor that it fhould

be diftributed among them 18 evident, but no individual can claim a

property n ary part of it till he has made it his own by actual

1elzure.

J1 is thealt of occupancy, then, whichin a ftate of nature firft gives

the
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the right of property. And this moft have taken place, and mutft

have been a fufficient claim, without any
For it was not potlible for any affembly to

pn:vinus agrcmncnt Or CON-

fent of the gencral body.

have been fummoned, or any deliberate conven
idual took to himfelf that portion of the

tion to have been

formed, by w hich each indiv
common ftock which he wanted for his immediate fupport,  Speak-

ing concerning this urigin:ﬂ ftate of mankind, Mr. Locke with his

ufual firength of argument afks, Will any one fay, that 2 man had

o right to the acorns and apples he appropriated, becaufe he had

“ not the confent of all mankind to make them his own?®  VWis it

« 3 robbery, thus to Fume to himfelf what belonged to all in com-

«mon? If fuch a confent as that was neceffary, man had ftarved

« notwithftand'ng the plenty God had given him.”* A right of

property being neceflary to that ufe and confumption of the gifts of

nature withont which men could not have fubfifted, and occupancy

being at firft the only pelible way of acquiring this right ; occupancy

muft have been in itfelf originally {uthicient to eftablifh it.

Lasour heftowed imon any fubic& whicl: has been before appre-

priated, muft zive a m:n cnciher claim to the cxcludive poflestion ol

it. If there beanv thing which & man may call his own, independently

ol

* Locke on Government, Book 11 .
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of the will of another, it is furely his own perfon, and the ufe he
makes of his powers in acts of labour. If occupancy gives him a
right to any fubject in its natural ftate, furely any additional value or
ufe which it may acquire in confequence of his induftry or ingenuity,
being derived entirely from him, muft belong exclufively to him. If
iands are improved by manure, and enriched with fruits by culture,
as the proprietor has a right by original occupancy ot fubfequent grant
to the foil, he has doubtle(s an equal right, originating in himfelf, to
the produce of the ground : and if from any part of this produce he
has the ingenuity to manufatture articles of cloathing or defence for
himfelf, the materials themfelves; and the improvement of thefe mas
terials, being both the fruit of his cwn labour, muft undoubtedly
belong to him as perfonal property, without the confent of any one,
and to the exclufior of all foreign claims, A man’s labour, if any
thing in the world, is originally, naturally, and independently his
own: whatever, therefore, is added to the value of any fubjet by
labour, muit originally belong to the labourer.  Labour has a kind
of creating power, bringing into exiftence fomething of real value
which had before no being, and confequently no owner ; the property
of which muft theicfor¢ refide in the perfor who gave it exiflence.
As much, for inftance, as mannfatured cloth is more valuable than

the native wool of which it is compofed, fo much of real fubftance

C capably
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capable of becoming property arifes cut of labour, znd whatever be

the additional value hereby given to the whole, muft naturally belong

to the manufacturer.

TueRre are, then, two fources of property, occupancy and labour,
which may cither fublilt feparately or be found united ; but which
always, wherever they are found, give a clear and natural right of

property, independent of all focial agreement or civil authority,

Wirs refpet to incorporeal objedls, the right of property muft
he originally derived cither from  primary peflefiion or  labour,
They are, properly fpeaking, incapable of occupancy: but primary
pofleiiion, though not precifely the fame thing with cccupancy in
corporcal and vifible objecls, as far a5 refpedts the prefent queflion
is perfe@ly analogous to it.  All incorporeal objeds to which a man
can lay the claim of primary poflerfion, or to which he hath given
exifterce by labour, are then his property by a right founded in

nature ; and among others, his literary productions.

IT has indeed becn aflerted, that there can be no property at all in
thoughts and fentiments.  And it 15 not to be wondered at. that they

who are chiefly converfant with title-deeds of lands, thould have

fome
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{ume difficulty in conceiving of a fettled property in the thadowy
and infubftantial world of ideas. But furely n{;thing more peculiarly
belongs to a man than his own ideas.  Many Philofophers teach us
that there is nothing clfe which a man can properly call his own !
nay fome have proceeded fo far as to affert that there is nothing in
nature except mind, and its exertions, producing idcas. Thus Philo-
{orhers on the one hand deprive us of material potleflions, and Law-
yers on the other of fuch as are fpiritual, and between them leave us a
property in—nothing. It is, however, capable of fatisfactory proof,
that the train of thoughts and fentiments which a man forms inhis mind,
though compounded of ideas which might have before exifted in other

minds, and expreffed in words which have before been ufed, is never«

thelefs truly and properly his own.

THE right of property in literary works reits on the folid grounds
of primary pofleflion and labour. Though an author has not feized
any thing to him{elf out of the common {tock (which in the prefent
cafe is impoffible, the work having had no exiftence till he gave it
birth) yet he has a claim to the right of property at leaft equal to
that of occupancy, primary pofleffion. The work which he poffeffer
was never in any other hands, nor was ever a pat of 2 common ftock,

on which all men had a general cliim: no oue therefore can have the

C2 flighteft
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flighteft pretenfions to any degree of right in it, except himfelf. The
plea of an original general grant of the goods of nature to mankind,
and the confequent necetiity of mutnal compact in order to diftribu-
tion, can have no weight here. So that on this ground alone the
right of authors to their own works is at leaft as clear, as that of the

firft men to the fruits of the earth, which they feized and confumed

for their fupport.

Tais natural right will be ftill more evident, if' we confider it 2s
founded upon labour. It is the continued exertion of mental abilities,
which gives exiftence to any literary work. And it is not more evie
dent, that the ccrn which the hufbandman gathers into his barn is
the fruit of his labour in manuring the ground, fowing the feed, and
gathering in the harveft; than that a train of ideas and words, not to
be found in any other work, hath been the refult of genius and under-
fanding induftrioufly employed to produce this effedt. If therefore
the former hath an undoubted right of property in the things to
which his induftry hath given being (as hath beforc been fhown) it
1s evident beyond difpute that the latter muft have the fame. Though
this point is of fundamental importance in the prefent queftion, it is
at the fame time fo exceedingly evident, that no amplification can
make it more fo.  The caufe may therefore fafely be refted upon thic

plain




LITERARY PROPERTY. 21

plain and fimple ftate of the argument. Labour gives a man a natu-
ral right of property in that which he produces : literary compofitions

are the eftedl of labour ; authors have therefore a natural right of pro-

perty In their works.

I't appears then, that literary property has all the foundation in na-
ture, which any kind of property can have, and more than belongs
to many kinds, which are however admitted without difpute.  Some
depend wholly upon cecupancy or primary poffeflion ; fome wholly
upon labour: but an author’s right to his literary compofition
has a clear foundation in both, No man, therefore, can have a bet-
ter right to the heufe which he has built on his own ground and with
materials which he has purchafed or colleéted from his eftate, than

an author has to the productions of his genius and induiiry.

Ir we refer the caufe o the decifion of common fenfe, and the
satural principles of equity, this right will be no lefs evidens.  “ In
“ this various world, ditferent men are born to differcat fortunes :
*“ one inherits a pertion of land; he cultivates it with care, it pro-
* duces him corn and fruits and wool : another poffefles a fruitful
“ mind, teeming with ideas of every kind ; he beftows his labour in

“cultivating tlat; the produce is reafon, fentiment, philofophy,
T It
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« It feems but equitable, that a fair cxchange fhould be made of

« thefe goods; and that one man thould live by the labour of hi:

« brain, as well as another by the fweat of his brow.”

Tuis point being eftablithed, it follows, that whatever can b
afferted with truth concerning property in general, may fairly be ap-

plied to this particular kind of property.

Now, in the firft place, it is effential to the very idea of property that
it fhould be exc/ufive, that is, that while any thing continues to belong
to one perfon, it cannot in the fame fenfe belong to another. ¥ With
refpet to land, for inftance, the dominion of the ground may belong
to one perfon, the fruit which it produces may belong to a fecond,
and the timbher which grows upen it to a third; hut the owner of
each diftinct thare has an entirc and abfolue right to his refpective
part, which neither of the other proprietors, nor any cther perfon
whatever may invade. Property cannot be a vague indeterminate
right of mankind at large to partake of the gifts of nature, but muft

imply

* Est porro proprietas, few dominium jus, quo alicujus rei velut fubftantia ira ad aliquan
perrinet: ut ealem modo in folidum non pertincat ad alium hominem:

Puff 4 IV. 2,
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imply an exclufive appropriation of certain objects to one individual,

or 2 number of individuals formed into one aggregate body.

LiTERARY property, therefore, as well as all other kinds, mutt be
oxclufive: thatis, no perfon whatever can have a right to enjoy the be-
acfit of this property, except the author, and thofe to whom he afligns
over that right.  An author having the fame natural right to his
compofition, as the poffeffor of lands to the fruits which they pro-
duces no other man can have any clam to the prc}ﬁts- arifing trom
the former, mote than to thoie arifing from the laster, To take
roffedion of any work, for any purpofes which interfere with the w-
tereft of the author, farther than he himfelf or his affigns aflent to it, 1,
on the principles of natural law, no lefs an invation of property, than

that of plundering a man’s granaries or his cofters.

Farrier, The general idea of property includcs an APropriation

f the fubflance as well as e of things.

JupcE BrACKSTONT indeed fays, that in the carlieft ages, he who

firft began to ufe any thing acquired thercin a tranfient property, that

lated o long os he was ufing it, and no longers or, the right of

podeffion continued for the fume time only that the aét of poilefiton
lafted »
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lafted ; and that the inftant he quitted the ufe or occuphtion of any
thing, another might feize it without injuftice ; if, for inftance, 2
man walked out of his tent, or pulled off his garment, the next
tranger who came by would have a right to inhabit the one, or to
wear the other. But fuch a limited right as this by no means agrees
with the idea at prefent generally received concerning property, which
includes the poffeflicn of the fubflance as well as ufe of any thing ;
nor could it have been of any important ufe to thofe who firft poflefled

it,

Ir aman had only 4 ufuiruGuary property in any of the produgti-
ons of nature around him ; if after having ufed them, he muft return
them into the common ftock, and could not retain them without be-
ing guilty of an ac of injuitice to the public; it is obvious that fuch
an imperfect righe would not leave him at liberty to enjoy the fruits
of his own labour, or even empower him to (upply himfelf with the
neceffaries of life, The fruits which he gathers, the water which he
drinks, the animals which he kills and eats, are confumed : if there.
fore his right of property in them were to extend no further than the
ule of them, he could not preferve his life, without invading the
rights of others ; and thus all the flores of nature would become U=
lefs to thofe for whof: benefit they were provided,

WHERE-
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WuEeREFORE does a man prepare for himfelf a garment, or raife
himfelf a tent, but that he may put on the one, and retire into the
other, whenever inclination of convenience prompt him? Without
2 power of ufing them conftantly for thefe purpofes, of what value is
the poffeflion of them ? And how can he ufe them conftantly, unlefe
his right in them continues beyond the term of actual pofledfion? In
crder to give him an exclufive right to his cloaths, can it be neceffary
that they fhould be always upon him ? Or has he no natural property
:n the tent he has reared, unlefs he makes himfelf 2 perpetual pris
fmer in it?  In the rodeit ftate of nature, furcly men had fome more
“ewe and permanent hold of their poffeffions than this fuppofes! If
it be the dictate of nature in her moft favage condition, that men
thall cat and drink, and fence themielves againit the inconveniences
. the feafons ; it muft furely be agrecable to the law of nature, that
they thould poffefs themiclves of thote things which are neceffary for
their fupport and fecurizy, and retain the poffatiion of them as long

3 they have occafion to ufe them.

Tur illuftration commonly adduced from Cicero, in fupport of tne
upinion that men had originally and naturally a right to the ufc of
things, but not to thuir {ubftance, * that the world is like a great

* theatre, which is common to the public, and yet the feat which

D “anw
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“ any man has taken :n it, is for the time his own,” —as frequently
happens to fimilies where they are made ufe of inftead of arguments—
fails in a very effential point.  For fuch a vaguc and temporary pof.
feflion is {ufficient to anfwer the purpofes of a theatre ; but nQt to ac-
complifh the ends for which nature is furnifhed with objects fuited to
the wants of man. T give thefe their complete ufe, they muft be
appropriated; the Author of nature, thercfore, who defigned that
they fhould be ufed, defigned likewife that they (hould be made the
fubje@ of continued property.

Tne right of property then including, in general, a right to retair
as well as ufe thofe thins which are the fubject of it; the property
of any literary work, with 4l the advantages accruing from it, mutt
remain with the author till he voluntarily refigns it. That feries of
ideas and words which conftitute his work, is in itfelf an object of
property, entircly diflint from the book in which they are written.
And out of this right arifes another ; that of multiplying copies by
tranfcribing or printing ; for the work being his own, he may make
what ufe of it he pleafes, Thefe rights no other perfon can be at liberty
to appropriate to himfelf, without the exprefs or tacit confent of the

author.
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aathor.  And no a&t ought to be conftrued into a renunciation of his

rights, which he himfelf does not evidently intend as fuch.

TuAT the a& of publication ought not to be underftood in this
light, may be inferred from the general principles of equitv. For,
« Ifaman's ideas are his own while floating in his brain, it would
“ furely be very hard to be deprived of all right to them, the moment
« he turns them to any profit cither to hinfclf or others ; as unreafons
“ able, as if the farmer were allowed a property in his corn and grals
« while growing in his ficld, but denicd it wienever he brings thenm

‘ tomarket.”  But this matter requires a more particulardil'cuﬂiﬂn.

WHAT is now private property, cannot become common till 1t 18
«handoned by its prefent pofledor.  And can it be fuppofed that an
wuthor, when he publithes a work to make advantage of the fale,
means to abandon it? When he prints and fclls copies of his compo-
jition, what is his intention ? Is it poffible, that when he fells a copy of
his work for five fhillings, he {hould intend fo fir to give up the pros
pertyof the work to the purchafer, as to empower him to multiply copies,
by the fale of which he may perhaps gain five hundred pounds > It
would not e more abfurd to fuppofe that the owner of an eftate, by
sranting hi¢ neighbour a path through his grounds, gives bim the

D 2 property




28 OBSERVATIONS ON

property of all the produce of the field. Nothing can be more evi-
dent than that an author, when he publithes a work, only intends
that the purchafer of a copy of the work, thould be entitled to z4ar

copy, for his own inftruction or entertainment and that of his friends,

and fhould reap all the benefit, literary or pecuniary, which can 2«
rife from the pofletfion or difpofal of it. A right to a fingle copy be-
ing all that the author means to convey by the fale of it, the purchaf-
er cannot hercby acquire the author's right of multiplying copies.
The poffeffion of u fingle copy does indeed put it into the power of
the purchaier to print and publith as many copies as he pleafs ; and
if he choofe to avail himielf of this power, an author, without the
aid of civil authority can have no redrefs : but a power, in this cafe,
by no means conters a right ; and till the author has plainly declared
his refignation of his right to multiply copies of his compofition, this
right muft continue to helong to him as perfeéily as if he had not

parted with a fingle copy.

It will be fiid, that when an author parts with a copy of his
work, he muft of neceflity part with the ideas and expreffions, that is,
with the compofition itfelf as well as the book which contains it, to
the purchafer ; and that therefore the purchafer, having 2 full pofiei-

fion of the compofition, muft have a right as well as a power to ufe it

for
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for any purpofe he fhall think proper, and among the reft for that of

multiplying copics ; unlefs in the fale an exprels agreement is made

to the contrary.

To this I anfwer, that the original property of the compofition
refiding in the author, it can only become the property of another,
{o far as he confents to transfer it ; and that he cannot be fairly un-
derftood, by the mere act of felling a fingle copy, to give the pur-
chafer a right of multiplying copies. After having employed the
labour perhaps of many years in bringing his work to perfection, no
purchafer can imagine, that, for the fmall price of a fingle copy he
means to grant him an equal right with himfelf of reaping the profits
of his labours. The very aét of publithing the work, and felling
copies of it for his own benefit, is a virtual declaration that he doth
not mean to part with his copy-right. And the felling of each fingle
copy at a price o inadequate to the value of the right of printing and
vending copies, is 2 plein indication that he doth not intend to con-
vey to each individual purchafer the beneficial right of multiplying
copies. Every purchafer perceives and underftands thefc virtual de-
clarations, when he buys a copy of any new work which is large and
expenfive ; and will acknowledge that his purchafe doth not give him

2 right immediately to multiply copies and interrupt or prevent the

author’s
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author’s fale.  And if it doth not give him this right at the firtt pub-
lication, with refpedt to large works, it cannot give it him at any
time, or with refpet to any work; for, fince the act of purchafing

a copy doth not convey this right, nothing but the author’s confent,

ar the interpofition of the civil power, can do it.

Tne truth feems to be, that although the purchafing of a fingle
copy may give the purchafer pofiefiion of the fentiments and exprefii«
ons of a work, that 1s; of the compofition itilf, it duth not give
him fuch abiolute poffeflion of it as to entitle him to a right which
the wuthor could not mean to impart, which he plainly declarcs it to
be his intention to refurve to himfelf, the right of multiplying copies.
This right is his by naturc; he has neither exprefsly nor virtually
abandened it; and without his voluntary furrender no other perfon
can have a juft claim to it : the right muft therefore remain with him
flill.  And it would be as unjuft and iniquitous for a perfon who
purchafes a copy of his work, to take advantage of the opportunity
which this gives him of invading the author's copy-right, as it would
be for the tenant of 2n eftate to work a mine of lead, or other valu-
ablz ore, which belongs to the eftate, without the confent of the
owner. Tl inference which ought to be drawn from the neceflity

which an author is wnder to put his right of multiplying copies into

thé
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the power of every purchafer, in order to make any advantage of his
work, is, not that the act of publication conveys a right which he
never meant to communicate, and for which the purchafer gives no
equivalent; but that government ought to-fecure it againit the inva-
lions of thofe, whofe private intereft may fo far blind their judgments

25 to lead them to miftake poswer for right.

ANoTHER obfervation concerning property in general, which may
he applied to the fubject before us, is, that as the right of property
includes a right to retain as well as ufe thofe things which arc the
fubjects of 1t, it likewife includes a ﬁght to difpofe of them wherever
the naturc of the poffeion will admitof it, and there is no agreement
to the contrary. This neceflarily follows from what was before ad-
vanced. For if 2 man hath by any means acquired an exclufive r}ght
to the fubftance as well as ufe of any thing, he muft, in a ftate of
qature, be at full liberty to apply it to whatever purpolfes he pleafes
himielf, or to transfer his own right in it to fome other perfon. In
this ftate, none of his brethren having acquired by the agreement of
civil focicty a power to reftrain or rule his actions for the public good;
and no other perion whatever having, by the fuppofition, any claim
upon the article of property in queftion; there can be no external

power which can have a right to interfere, concerning the manner in
which




