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only be accountable to his own mind, and fubjet to the natural re-
ftrictions of prudence and moral obligation. To which we may add,
that without this right to difpofe of what we pofiefs, the potieffion
would often be of little advantage, and the principal ends of property

would be fruftrated.  For what is it which chiefly encourages men to

employ their labour and ingenuity in giving an additional value to the
productions of nature, but the power which thev have of difpofing of
the works cf their hands to others, for fome valuable confideration '

What but this power is the foundation of all the labours and benefite

of commeree !

O~ the genceral principles of property it is then evident, that an
author may digeic of his right to his own work as he thinks proper,
cither by dovation or file; and that any one who claims it to himfelf,
and takes the benefit of it, without fuck a grant, s an iniquitous in-
vager of private property.  The only point that will admit of difpute
here, is, whether an anthor has a natural right to difpofe of his prc-
perty after his death, It is generally Inid down a5 dn axiom in the
prefent quettion, that no man can difofe of any thing for a longer
term than he could himfelf have poflefied it; and from hence it 1

inferred, that no fuch thing as a nataral right of difpofing of property
for
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for a longer time than the owner's life, can fubfift. Barbeyrac,*
maintains the contrary opinion-; Speaking of property he  fays,
*“ dont le charattere diftin@tif confifte dans I'exclufion d'autru; POUR
Tovjours.” And there appears to be fome pround for this opinion,
at leaft with refpet to fuch property as rifes out of labour, * In the
prefent cafe, for inftance, a literary work, having been created by the
author, has never belonged to the common flock. The public at
farge having therefore no claim upon it, after it has loft its prefent
owner, it fhould feem that the perfon who gave at being has a kind
<t natural right to determine to whom it {lial] belong after his death,
If this reafoning, however, be not allowed conclufive ; the difpoial
of literary property after death will reft upon the fame ground with
it of every other kind of poffeffion, The power of difpofing of
peoperty after death, furnithing one of the moft powerful motives to
induftry in acquiring it; all well-regulated ftates haye thought it ex-
pedient, in a variety of inflances, to eftablith and fecure this power
5y the authority of legillation.  Now, where this teitamentary right
"~ granted or confirmed by law in 2l fimilar cafes, literary property
-entitled to the fame privilege, unlefs fome fatistattory reafon, de-
ved from public utiity, can be affigned for excepting it.

E Twe

* See his Notes on Puffendorf, Book IV, Chap, [V, ¢ :
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Tue preceding ubﬁclrvatiuns are, I apprehend, fufficient to eftablifh
the natural right of authors to their own works; and to fhow, that up-
on the plain and fundamental principles of property in general, the
writer of any work has an exclufive property in it, at leaft as long as
he lives ; and that no perfon whatever can have a right to multiply

copies of it, or by any other means appropriate to himf{cIf any part of

the profits arifing frara it, without the confent of the author.

Nor does it at all invalidate the evidence on which this conclufion
refts, to urge that the fame reafoning will hold good with refpect to
Sermons or Le@ures which are delivered to an aucience, and even
with refpedl to the words which a man utters in common converfati-
on. For it is granted, that any difcourfe which 2 man delivers ex-
tempore of memoriter, 18 as much his own, as a book which he writes;
and for the hearer to commit it to writing or print for {ale, or to make
any other ufe of it, than the author, from the nature of the difcourfe
and the manner in which it was delivered plainly intended to allow,
would be nct only ungenerous, butdithoneft; efpecially if the fpeak
er expreflly precludes his hearers from fome particular ufe of his dif-

courfe, as public repetition, or taking copic: by writing or printing.

Ox the whole, then, copy-right, refting upon the farae foundation

Withs
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with the right of property in all other cafes, is as real and fubftantial
a right as that which 2 man hath to his houfes and lands, and have an
equal claim to protection and fecurity from the civil power, H a
erchant hath a right to the profits of his trade if every man hath
a right to perfonal liberty and fafety; the author hath a right to the
exclufive benefit of his own works : in the enjoyment of this right he
may reafonably expect the protection of government ; and nothing but

the certain profpe& of fome important advantage to the public can

juftify the invafion of it. -

[T was for the fecurity of their natural rights that men firit {ub~
jected themfclves to the reitraints of civil government. It mult there-
fore be the duty of governors, from the nature of their office, in ge-
neral to fupport the natural rights of individuals ; and to limit or fuf-
pend them in particular inftances, only (o far as fhall be neccflary to |
the fafety and well being of the Qate. 1( then it be in itfelf reafun-
ble that authors fhould have their copy-right fecured to them ; if i1t
be practicable for government to give them this fecurity; and if the
interefls of the public do not require that a facrifice fhould be made

of this valuable right; it follows, that authors may juftly expect tie

interpofition of the civil power, 10 {ecure to them the full and perma-

nent pofiefiien of their literary property. The objections which have

beea raifed on thefe grounds, we fhall next proceed to cxamine.
E 2 THosE
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THose who deny the right of authors to perpetual property in
their own works, readily allow that they are, in equity, entitled to
fome reward from the public for their labours. Few are fo unrea-
fonable as to expedt that an author fhould be fo fur raifed above the
level of vulgar mortals, as to feel no cravings after his daily breud.
Though it will be confefled that glory is the reward of fcience ; few
will affert that it is the only reward, or that thofe who deferve it
fcorn all meancr views. That an author has a right to live as well
as another man, and that he may without degrading his dignity en-
deavour by his honeft labours to provide for himfelf and his conne@;-
ons, will not be difputed. But it will be faid, that he has a fuffici-
- ent reward in the firft fale of his work, efpecially if this be fecured to
him for a certain number of years; that this may be confidered as 2
premium allowed him by the public for his fervices; and that this

premium ought to content him.

Tuis, however, is by no means a fair flate of the cafe, if the
view which hath before been given of the nature and foundation of
property n general, and of litcrary property in particular, be juft,
The author of a literary compofition is under no neceflity to catt
himfelf upon the generofity of the public, or to place hic dependence
on the patronagé of the great : he atks not for a reward, which no

- individual
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individual being obliged to beftow, he may perhaps never receive ;
or which, in whatever manner it is granted, muft have fomewhat of
the appearance of an eleemofynary donation, He has a work which
his own genius and labour have produced, copies of which he offers
to public fale.  From every one who purchafes a copy of this work,
he has a right to expe a fair price; and he only defires to be pro-
tected in his natural right of difpofing of his own property in what
manner and on what terms he pleafes, Why fhould it be thought
that the hufbandman who brings his corn to market has a hetter right
to the profits of fale, than the autior who is willing to difpofe of the
fruits of his mental abilities > Or why thould the latter be expected
to fit down fatisfied with a general recompen{e or gratuity, which it
would be deemed unreafonable and ridiculous to offer to the former ?
Who would be contented with a vague and indeterminate advantage,
under the Ihumiliating idea of a reward, when he has a right to the
regular and certain profits of fule ?  If authors had no better depend-
ence than private patronage or public gencrofity ; if they had not a
morc certain refource in their right to fell their works to bookfellers,
they would probably fometimes be obliged to feed on the infubftan-

tial breath of fame; as Fuvenal* tells us the Poet Statius muft have

dﬂﬂf:

* Sat, VUI, 8y,
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done, if he could not have fold the property of a new play to the

manager of the theatre s

we Sed cum fregit fubfellid verfu,

Efurit, inta&am Paridi nifi vendat Agaven.

It is farther objected, that, however defirable it might be to au-
thors, that the perpetual pofleffion of their literary compoiitions
{hould be fecured to them by law ; it would be (o difficult to define
and afcertain the offence of invading copy-right, that it would be
impraticable to grant them this fecurity, in any manner which

would be confiftent with the fpirit of a free ftate.

To this objetion it might feem fufficient to anfwer, that the poffi~
bility of afcertaining and fecuring copy-right is fuppofed in the ftatute
which is made for this purpofe, and has been, in a confiderable de-
gree at leaft, cxperienced by thofe who have put their works nnde:
its protection, But Jet us examine the matter more clofely, and obicrie
the feveral flages of literary piracy, from the moft bold and open, to

the moft artful and difguifed invafions of the rights of authors.

Tue firft and moft daring attack upon thefe rights, is, that of re-
printing
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printing and felling a work, identically the fame in fentiment, me-
thod, and expreffion, with one already publifhed. Now, nothing

can be more eafy than to detect and punifh the offence in this form.

For this purpofe, it will only be neceflary to produce and compare

copies of each publication, and to prove the fale of the pirated edi-

tion.

Txe next form in which furreptitious copies of books appear, 1s,
with fome trifling variations in the method or expreffion, or fome in=

confiderable omiffion or addition ; ju[’t fufficient to prove in a court of

law, that the work is not identically

copied ; but not enough, however, to prevent the

the fame with that from which

it is fuppofed to be
file of this altered edition inftead of the original publication, or to

leflen the injury which is done to the true proprictor.  The offence

mewhat more difficult to be defined than the former ;
The benefit of the fale of works

in this cafe is fo
but it is by no meais impmﬂicablu.
thus reprinted muft aenerally depend upon their being known to the
world, and putr:h.a.ﬁ.-d, 2s in cfe@ the fome with thofe from which
they are pirated. If the variations were fo great as to prevent this,
the bookfeller's chief end would be fruftrated. Now, if the altered
edition be advertifed and fold as the original publicatiﬂn, it would be

as eafy to prove the fale i this cafe as the former ; and the injury to
the
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the original prupri:tnr' would be as apparent. Nor, fo long as it
pafies wpon the world, and is fold, as in the main the fame work,
can there be any difficulty in deciding it to be, to all intents and pur-
pofes, a pirated publication, notwithftanding any {mall variations in
the title-page, the omiffion of any fuperfluous paragraph, or the addj-
tion of a few notes. If the fale of it, under the name and in the
ftead of the original ﬁark can be proved, which it will generally be
eafy to do, the offence is clear and unqueftionable, and the evidence
amounts to a direct proof of damages fuftained by the author, And
where fuch proof cannot be obtained, it may fafely be left with 2
jury to determine whether the work in queftion is, in the main, the
fame with that from which it is fuppofed to be copied, and whether
the fale of it is likely to interfere with that of the original,

PoinTs of much greater difficulty often come under the confider-
ation of juries : when, for inftance, they are to determine difputes
concerning nuifances, or to decide in cafes of fcandal and defamation;
with refpet to the latter of which, an ation on the caf: may be had,
without proving any particular damage to have happened, but merely
upon 2 probability that it might happen, If the affair be attended
with particular di:ﬁcult}', it may be determined, in perfect cnnﬁfh:ncy

with the fpirit of a free country, and without any great danger of an

unfair




LITERARY PROPERTY. "

unfair or oppreflive decifion, by a fecial jury. Thus far, then, the
nature of the offence, and the manner in which redrefs is to be had,

may be clearly afcertained.

Nor is the affair attended with much greater difficulty, when pi-
rated publications affume the form of magazines, ditionaries, abridg-
ments and compilations. In all thefe cafes, the fingle queftion is,
whether the main body of any work is republithed in fuch a manner,
that the pirated copy fuperfedes, or becomes a fubftitute for the ori-
ginal. In whatever form any work is offered to the public, it will be
very practicable to judge, whether the republication be to all the
purpofes of gain, the fame work with the original, and will interfere
with the fale of it. And fuch extralls or quotations as are incidently
inferted as parts of a general plan, in ufeful compilations, may be ea-
fily diftinguithed from fuch entire republications as fuperfede the ori-
ginal work. While the latter arc an open invafion of the author’s
right, the former are (o0 far from interfering with his fale, that they
ferve to make his work more known and attended to, and therefore

are in reality bencficial to him.

Tue moft difficult cafes are thofe which occur, when a work, the

chief merit of which confifts in the ideas independently of the expref-
F fion,
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fion, is pirated by copying the thoughts, and cloathing them in dif-

ferent words.  But this is a cafe which will not frequently happen,

becaufe by this kind of plagiarifm the publither lofes, what is in moft
cafes the principal advantage, the power of pafling the pirated edition
upon the world for the original work; and becaufe there are few
works which have a fuficient degree of originality of thought, to give

the author a right of property merely on this account. The works

which principally come under this clafs, are defcriptions of new dif-

coveries in mathematics, natural philofophy, and the arts. And al]
fuch works as thefe have a claim to the right of property founded fole-
ly on the invention of the author, and therefore ftand on the fame

ground with all mechanical difcoveries and inventions.

In thefe, the inventors have doubtlefs a natural and original right
of property, which no individual ought to take from them without
their confent, and of which even government cannot deprive them,
unlefs the general good of the community renders it expedient, But
fince it is often of great importance that fuch inventions thould not only
be generally known, butfrecly ufed and applicd to pratice; it feems
defirable, that the property in fuch inventions fhould be purchafed
from the inventor by the ftate: and if he fhould be exorbitant in his

demands, or unrcafonably tenacious of his invention, the general

power,
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powcr, which government has received from the people, of obliging
individuals to part with their private rights for the good of the public,
will enable them to take his invention into the public ftock, allowing,
on fair arbitration, (as in the cale of lands through which navigable
canals are cut) an equivalent for his property. And fuch an equiva-
lent it is perhaps more adviteable for the inventor of a machine to
receive from the public, than to retain it in his own hands; cunﬁ.der-
ing how difficult it is, even with the protection of law, for the inventor
of any ufeful art to keep the profits of the invention to himfelf, after

the nature and principles of it are once made public.

In like manner, with refpect to thofe literary works, the value of
which folely confifts in the ideas, and which may be pirated without
retaining the form of expreffion ; the advantage of them to their au-

thors would perhaps be beft fecured by an immediate grant of fome

equivalent from the flate.

In cach of thefe fpecies of literary piracy, then, it appears that re-
drefs is praticable : in thofe which are moft ufual and moft injurious
to authors, it is eafy. However, if, after all the fecurity which law
can give to literary property, it muft be expofed to fome invafions ;

this is an inconvenience to which 1t is liable 1n common with all

F 2 other

;
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other kinds of property : and if government grants to authors all the
protection and fecurity in its power, they would be unreafonable in-
deed if they defired more, .

LeT us, in the laft place, confider the objections to the perpetual
fecurity of copy-right which refpect public utility. It is here urged
that great pecuniary encouragement to literary publications creates a
number of needy writers, who without genius, tafte, or judgment,
obtrude their works upon the public, and rather retard than affift the
progrefs of icience and literature; and that it is injurious to true ge-
nius, by diverting its attention from its proper objet, and debafing

its views.

Wit refpect to thofe plodding authors who write merely for bread,
s long as there are readers to be found whofe underftanding and tafte
are on the fame fcale with their own, their works will find purchafers,
and no regulations refpecting literary property will leflen their num-
ber. Nay, to deprive authors of their property in their literary pro-
ductions, would be fo far from dilcouraging thee labourers at the quill,
that it would place them upon a level with, or rather give them an
advantage over, the moft favoured fons of genius and philofophy. For,
after fuch a determination, this inferior clafs of writers would ftill re-

tain




LITERARY PROPERTY. '

tain the profits of the firft publication of their works, which is gene-
rally as much as they at prefent enjoy; and authors of the moft dif-
tinguithed merit could have no more. Thus the moft valuable writ-
ers, whofe genius cntitles them to immortality, or whofe unwearied
labours in philofophical inveftigation have given birth to works which
will afford inftruétion and improvement to diftant ages, are clafied
with the, Ephemera of Literature who are born and die in 2 day; and
a kind of Agrarian law 1s introduced into the common-wealth of let-

ters, which will leave no room to diftinguith and reward eminent

merit.

WiTH refpect to fuch writers as deferve protection and encourage-
ment, the effe@ which the increafe of their pecuniary advantages
would have upon them in rendering them mercenary and avaritious,
is doubtful and perhaps imaginary: but the effects of limiting and
diminifhing thefe advantages are obvious and certain. It could not
fail of fubjecting them to thofe hardfhips which would damp the ar-
dor of their genius, and lay them under a neceflity of fending forth
hafty and unfinifhed productions. From whom are we to expect.the
moft perfe& work ? from the poet who writes verfes only to obtain a

prefent fupply for the cravings of nature;; or from him, who, expect-

mg.

——— o
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ing a perpetual property in the productions of his genius, labours to
give them all the perfeQtion he is able?

Ox the whole, while authors have the common feelings and wants
of men, the profped of a permanent poffeffion of the benefit arifing
from their works, will always be favourable to {cience and literature,

The public intereft, therefore, in this view, rather requires than for-

bids the legal fecurity of their rights,

Tue only remaining objection againft perpetual copy-right, is
grounded on an idea that it would be injurious to the public, by en-
couraging a monopoly in the fale of books, which would raife the
price of them to an exorbitant height, The edious appellation of
monopolizer has been frecly beftowed upon authors, and the book-
" fellers whom they appoint their affigns: but a little attention to the
nature of monopoly will thew that this term has been very improperly

employed in the prefent quetion,

A MoNoroLY only takes place, when the whole fale of any parti-
cular article of merchandize is by fome unnatural artifice collected in-
to one hand, or confined to a number of individuals, who combine to

deftroy all competition, by purchafing the whole quantity at market
of
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of any article, and felling it out at their own price, If a private
merchant colle@s all the falt-petre in the kingdom into his hands, -
he carries on a private monopoly. If a company have a grant from
the crown for the exclufive buying and felling of the commodities of
the Eaft, they are chartercd monopolizers, When Charles I. ap-
painted that all tobacco and falt-petre fhould be fold for the benefit of
the crown, and when he bought up the whole ftock of playing cards
and fold them out again at a much higher price, he became a royal
monopolift. But no one would think of calling the farmer 2 mono-
polizer of corn, who only ftores up in his granary and brings to
market the fruit of his own grounds; or charge a clothier with mo-
nopolizing, while he only offers to fale the goods which he himfelf
has manufactured. The one may fell his corn, and the othet his
cloth at his own price, and in whatever manner he thinks proper,
without incurring the charge of monopolizing ; and no one would be
fo abfurd as to exped that to avoid this charge, they fhould throw the
fruits of their labour into the public flock. ~ Yet an author, who, in
the perfon of his affign retains his property and makes his advantage

of it, is called a monopolizer.

Wary authors keep to themfelves the profits of any particular

work, they only make ufe of their natural right of property in the
fruits
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fruits of their labour, and cannot with any reafon be ftiled mono-
polizers, for not chufing to refign their property in order to
create a competition againft themfelves. The only real monopoly
that can be fuppofed to take place with refpect to copy-right is, that
one bookfeller fhould purchafe all the manufcripts that come to
market; but this is too large a fcale of bufinefs to come withinghe

compafs of any private fortune.

DismissinG, then, the idea of authors being monopolizers of their
own works; let us examine how far the fecuring to them the perpetu-
al poffeffion of their right would injure the public, by raifing the
prices of books to an exorbitant height. It is a general principle in
commerce, that, cateris paribus, when demand increafes, prices muft
rife : the increafing tafte for literature muft therefore give the book-
teller an opportunity of raifing the price of books; that is, it muft
give authors an opportunity of difpofing of their labours to greater
advantage. But there can be no reafon to complain that the encou-
ragement hereby given to letters, brings an infupportable burden on
the public, while a tafte for reading may be gratified at an eafier ex-

pence than a tafte for the fine arts, or even for amufements and di-
verfions; while the advance upon the price of books fearcely keeps pace

with that which may be obferved in moft other articles of trade; and

while
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authors with all thé advantages arifmg from thefe advanced prices
are feldom able to make any confiderable addition to their fortunes by
the fale of their works, but are often fo pcorly indemnified for their

labour, as to be obliged to give up the execution of noble and wieful

defigns.* While the public can afford to gratify a tafte for clegance
in 3 thoufand other inftances, why fhould they not be fupplied with
elegant libraries? And why fhould a gentleman who can afford to

grace his library with a fplendid edition of a favourite-author, be

obliged to content himfelf with a paltry one?

Ir books are dearer in England than in fome other countries, it is
G partly

* Tug truth of this remark the public feverely feels in the lofs which is fuftained by the
determination which Dr. Pricftley has formed, of fufpending, for the prefent, his important
and ufeful defign of writing the Hiflory and Prifent State of all the Brarches of Experimental Phi-
lofophy. No one who is acquainted with the indefatigable induftry with which this great Phi-
lofopher hath purfued his refearches into nature, the ardor with which he engages in every
andertaking which can ferve the intercfts of fcience, and the liberal 2nd manly fentiments
which govern him in all his purfuits, will fupect him of being -impro*per!? iﬂumcd by hu-
crative motives,  Yet in the Preface to his Experimons and Obfervations on Air, he {ays:
1 This determination hat’ arifen, not from any diflike of the undertaking, but, in truth, becaule
+¢ I foe no profpet of being reafonably indemnified for fo much-labour and expence ; notwithftand.
““ing the fpecimens I have already given of that work (in the Hiflors of Eleliricity, and of
“ the Difeeveries relating to Viffow, Light, and Colours) have met with 2 much more favour-
* able reception from the beft judges, both at home and abroad, than I expeéted. Immortality,

« if I fhould have any view to it, is not the proper price of fuch works s thefe,”
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partly becaufe the articles of printing are at a higher price; partly be- .
caufe our country is better difpofed to give encouragement to authors ;
but chicfly becaufe we excel moft other nations in the elegance of our
* publications : but this clegance can only be preferved by giving book-
fellers that fecure pofieflion of their property which will enable them
to undertake cxpenfive publications, Nor will this tafte for elegance
ever raife the price of books to fuch an height, as to be injurious to
learning, or oppreffive to the public. * For, fince the bookfellers can
never find 1t their intereft to preclude by far the moft numerous clafs
of their readers from purchafing books, by publithing only fuch edi-
tions as do not come within their compals ; when they have gratified
the wealthy with more elegant and expentive editions, they will of
courfe provide cheaper copies for thofe purchafers with whom cheap-

nefs is an iinportant confideration ; as hath lately been done in many

inftances, notwithftanding all the com plaints of the dearnefs of books.

To this we may add, that time of courfe reduces the price of books,
{o that after a few years publication the moft valuable works may of-
ten be purchafed at a cheap rate. In fome inftances indeed, time
will add to the value of a work, and when it becomes extremely
fcarce, as is the cafe with refpe to all other articles of trade, its
price. will rife in proportion, But this happens in fo few inftances
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28 not to be worthy of notice ; and when a cafe of this kind occurs,
it is perhaps almoft univerfally, not becaufe the ﬁrnprictor of the work
declines reprinting it, and no one elfe is at liberty to do it, but be-

caufe the rifque attending the republication would be greater than °

the profpect of advantage. This is well known to be the cafe with
cefpect to thofe Greek and Roman claffics which are not ufually read
in fchools: and it is not becaufe Euripides's Tragedies are private
property, but becaufe no bookfeller choofes to be at the expence of

reprinting them, that a good edition of them fells for three guineas

and a half.

THE fum of the prc::eding obfervations is this. The right of au-
thors to the exclufive poffeffion of their own works is founded 1n na-
ture; and unlefs any fufficient caufe appears for depriving them of it,
ought to be fecured and guarded by law. To grant them this fecu-
rity, is neither impracticable in the nature of the thing, nor inconfift-
ent with the interefts of the public. TFM 'ﬂmnvcnicnces which are
apprehended from a perpetual cxcluﬁ%“i;ﬁght, are trifling, and in a

great meafurc imaginary. The advantages which would arife from

the encouragement which fuch a fecurity would give to philofophical

and literary purfuits, are obvious and important. Since no good rea-
fon can be affigned, why authors thould be deprived of their right of
property,
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property, they haid f}uﬂ clim ipbnt governient f# rbttﬁmn and”
fecurity in the tn]aym!:ﬂt ‘¢ this right, The mt*h‘the pablic,

mﬂ.caﬁ uf uppoﬁng, contur with thts chim. On, ﬂwmm

‘thetefore, that a perpetaal right to any other kh:ﬂ' 85%11'#:&, il er
. perfmfaf f fecured to individuals, an author may n,afonibly expoct

that his property in his oWi-work fhould be ﬁ:curtd to him and his
poﬂ'cri'l? Such fecurity is;' by no means, at prefent cnjnycd The
provifion' which hath beén aiready made for a temporary fecurity, in

the ftatute of Quecn Anne, and the fivourable attentfon which is at
prefent paid to this fubject by the Legiflature, do however afford en-
couragement to hope, that authors will at length obtain a legal grant
of perpetual Copy-right : a grant, which, if the reafoning in the pre-
ceding pzéea be juft, they have fufficient ground to requeft. When
authors defire permiffion to communicate their thoughts to the public
with freedom on every fubject which is of importance to individuals
or fociety, and the fecure pofleffion of the fruits of their own genius

and labour, ¢ they ing of government, but what every
“ Englithman hath 4" to expett from it, LiBerTY and

“ ProPERTY.




