COPYRIGHAT COMMISSION :—MINUTES OF EVIDENCE,

that the American publisher is at 170 per cent.
disadvantage as compared with the English pub-
lisher in point of expense for labour. In these
lists which I puot in, I see the price of “ Daniel
Deronda ” published in New York in two volumes
is 105s 9d., in one volume in paper &s. 4id.';
the price of the book as republished in Canada
with copyright is 6s. 2d. The price of the * Prime
Minister ” in New York is 5s5. 41d. and 2s. 84, and
the price in Canada 4s. 1{d. These are the only two
I could find which are reported in my lists as having
been published in both places. The time which has
elapsed since the passing of this Canada Act is short.
But we have obtained through the Colonial Office a
return concerning the effect of that Act, and I have also
obtained through the kindness of Sir John Rose a letter
from the Canadian Minister, stating his view of the
operation of that Act, and T think it would be inte-
resting if I were to read it. T will put in this
correspondence.  (See Appendiz, paper marked
F.) 'This is a letter of the 6th of October 1876,
from the Minister of Public Works in Canada to
Sir John Rose, on the working of the Canadian
Copyright Act, 1875 :—* My dear Sir John,—I duly
“ received your telegrams of September 23rd, inform-
“ ing me that the ('opyright Commission were desirons
“ of being informed of the practical operation of the
“ last Canadian Act. DBefore your telegram arrived a
“ guit instituted by an English author against a Cana-
% dian publisher had ealled the attention to the matter
“ of the public'as well ns ourselves, I requested Dr.
¢ Taché to write' a memorandum on the subjeet, and
“ to equse n copy to be made of the various tables of
“ statistics. These I enclose herewith. They will
“ inform you, ns far us we can do so at present, of the
“ precise results consequent upon the operation of the
“ Act, ns contmsted with previous years. You will
“ galso find herewith the ¢ Toronto Globe’s’ report of
# the case before Viee-Chancellor Proudfoot, and also
“ a copy of the judgment. I likewise send you copy
“ of the 15th section of the Bill as introduced here ™
(that was the section which coabled the Canadian
publisher to republish in Canada without the consent
of the English author). * This clause was changed
“ in the Sepate to meet the views of English authors
“ and publishers, and the comments which have ap-
“ peared in some of the newspapers have evidently
“ been predicted wpon the Bill, ns originally drawn,
“ and as it passed the House of Commons. The Act
“ has been of really little practical effect, but such as
“ it is it is wholly in favour of English publishers.
“ The Act only came into operation on the 11th of
“ December last, and therefore we have not a whaole
*“ year to comparc with the year previous.” Then
there is & memorandum enclosed by Dr. Taché, which
I will put in with the rest of the pupers, but I think
I need scarcely read, becanse we ]l:;rn it again in a
m]ﬂ;‘ which we received to an official letter through
the Colonial Office. We sent to Canada a number of
questiong, and we received through the Colonial Office
a memorandum from the Department of Agriculture,
datéd 9th of November 1876. I will put in all
these papers, (See Appendiz, paper marked .)
I nced not read the questions, but I will read the
answers to them. These answers are as follows :
“ Thirty-one works of British authors have been
“ published in Canada under the Act to this date,
“ a list of which is hereunto appended. As it is
“ no condition that the fact of being English pro-
“ tluctions should be stated in ihe application, it is
“ only presumed that these works have been published
“ i Great Britain. To ascertain the fact beyomd
“ doubt would require to compare the list with the
“ book of registry in London. Most of these books
“ have béen also published in the United States; a
“ reference to the fifth columin of the annexed list
“ will indicate those that have (which are marked by
“ tthe price,” of the words *Not sold™) and those that
* haye not (marked ‘None’), as far as the Depart-
“ menf of Agriciilturé has been able to ascertain.
“ The cost prices of tli¢ publication of the said books
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“ and the wholesale prices, which vary, cunnot be
“ ascertained, but the third and fourth and fifth
“ columns of the appended list show the retail prices
“ at which the Euglish, Canadian, and American
“ editions are sold in Cunada, so far as the Depart-
“ ment has been able to ascertain from booksellers.
“ The copies of American reprints of books copy-
“ righted in Canadn on which the prices have been
“ ascertained were isolatedly introduced for special
* objects. As arule, very fow of the costly English
“ editions are sold in Canadn. So far as it can be
* aicertained the United States reprints of English
“ books, copyrighted 1n Canada, are as a rule suceess-
“ fully kept ont” (that is important). “'T'here has
“ been sofar ten interim copyrights entered under
*““ tha 10th section of the Act, of which only one has
“ mot yet been followed by publication. ‘I'here has
“ been no complaint lodged under the 22nd section of
“ the Act.” Amongst the papers I now put in is a
list sent from Canada, a “ list of copyrighted Canadian
** reprints of books previously copyrighted in the United
* Kingdom, with the prices in Canada of the English,
“ Canadian, and United States editions rmlmctivjy g
and T have had them turned into English money, at the
rate of 45. 11d. a loliar, which I am informed is the rate
at which the Canadian dollar is taken, The majority of
these books are, as I mentioned before, books of educa-
tion, and with respect to them the prices, the print, the
paper, and everything are the same in Canada us they
are in England. With regard to the other books, I will
read the prices of the Canndian editions, and the prices
of the English editions, and I have here, I believe, all
or nearly all, of the books in both editions, so that
the Commissioners may examine, and see what the
difference is in the type and in the charncter of the
hn-:}L First of all, here is n book called ® The
Devil’s Chain,” by Edward Jenkins, published by
Dawson Brothers, Montreal ; the price of the English
edition (I am giving these prices as they are given me
from Canada, not the prices in the English market) iu
Canada is 6s. 14d. ; the price of the Canadian edition
is 25. Old. There are the two (producing them).
Then I will take “Pausanias the Spartan,” pub-
lished by Belford Brothers ; the price of the English
edition is 13s. 4d.; the price of the Canudian edition
3s. 03d.; there are the two (producing them), and
| thin"k you will see that in that bLook the Canadian
edition is quite as good an edition ns anybody could
wish to have. Then I take the * Memoir of Norman
Maeleod ;" the price of the English edition is 32s. ;
the price of the Canadian edition 10s. 34. I have
not got that book. “The Prime Minister,” pub-
lished by Belford Brothers; the price of the English
edition sold in Canadn is 23s. 10}d.; the price of
the Cooadian edition 4s. 1}d. I have not got that,
Then “Reid’s Dictionary of the English Lunguuge ;"
the pricc of the English edition is 6s. 134, ; the price
of the Canadian edition 4s. 11d. There are the two
books (producing them). Then T take “The Two
Destinies,” by Wilkie Collius ; the price of the Eng-
lish edition is 23s. 104d. ; the price of the Canadian
edition 3s. 03d. “ Daniel Deronda;” the price in
Canada of the English edition is 515 81, ; the price
of the Canadinn edition is Gs. 13,

The prineipal points to be noticed in these papers are,
first, that United States reprints of Engli<h books, copy-
righted in Canada, seem to have heen hitherto kept out
of Canada. Though it gives the prices of United States
reprints the Canadian memorandum says that those
are only exceptional cases of Laoks imported for a par-
ticular purpose. Secondly, that the Act fails to give
satisfuction in Canada because it does not enable o
Canadian publisher without the leave of the English
mpyﬁj];;ht owner to republish in Canada. I think that
there has been a very considerable misunderstanding
about it in Canada; people thought that they were
going to get by that Act a power of republishing
without the consent of the English copyright owner,
and it is perfectly clear that the Act does not give
them any Such right, and it has been so decided.
The third point, which is extremely important for
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our purpose, is that the prices of the Canadian editions
are far less than the prices of the English editions,
—not only than the prices of the English editions in
Canada, but far less than the prices of the English
editions in this countrv. 1 am not now speaking
of the price of the Euglish editions in Canada,
but of the price of the English editions of the
saiwe Looks at the sume time in the English market,
viich will be somewbat less than the price of those
editions in Canada. I wish to eall aguin atten-
tion to the fact that in that list the prices of the
school books are precisely the same in the Canadian
books as in the English books; in one case indeed
the price of the Canadinn edition is higher than
that of the English one. The point which we must
remember, and which it is very important to re-
member in looking through this list, is that these
prices are fixed in Canada with the consent of the
English copyright owners, who must therefore expect
to make some profit on them. Awud another point
which I would ask the Commissioners to attend to
is the character of the books, which I now produce to
them, and see whether there is any such difference in the
character of the books as to account for the difference
of price, and whether, where there is such a difference,
the chameter of the Canadian book is not quite
satisfactory,

These considerations lead me to a further point, and
a very important one. Supposing this experiment
were to succeed so far as Canadians are concerned,
there is, ns it scems to me, one fatal blot in the Im-
perial Act by which it was sanctioned. This blot is
contained in the 4th section of that Act, which forbids
the importation into the United Kingdom of any
author’s Canadinn edition of & book of which there
is copyright in the United Kingdom, without the
consent of the owner of the copyright. This clause
was, I believe, inserted at the instance of English
copyright owners, who would otherwise have opposed
the Bill, and whose opposition at the late period of
the session at which the Bill was introduced would
probably have been fatal. 'This clanse was objected to
in the strongest terms by the Board of Trade, and I will
put in their correspondence with the Colonial Office on
the subject. (See Appendiz, paper marked H.) This
clause gives up that interest which for us here is the
most important intervst of sll, namely, the interest of
the readers of the United Kingdom. Itsacrifices that
interest in the specinl interzasts of the Canadian pub-
lisher and the English copyright owner. It aflirms
nud extends the principle of monopoly in its most
objectionable form. It says to the English copy-
right owner, “ You shall have the sole right of sup-
“ plying the Canadiun market at a price which to
“ guit that market must be moderate, bat which,
“ ex hypothesi, will give you a fair profit; and you
“ ghall at the same time have the power of limiting
“ the supply and charging a far higher price in the
“ Knglish market.” Copyright is often put on the
sine ground ns patent-right. What would be said
of an Imperial law under which a patentee should
be nuthorised to eell (say) a steam-engine to Cana-
dians and others at 50/ ns a remunerative price,
and to enjoy a monopoly of selling the same articles
to residents in the United Kingdom at 100/. Yet
this is just what is done by the Act in question.
It is n step the more fatal because it is difficult
to retrace. The same iuterest which prevailed to
ret it passed will be powerful to prevent its repeal,
Further, it is an example sure to be followed. We
cannot deny to any other colony the privilege which
has been granted to Canada, and when it is granted
to other colonies it will probably be on the same con-
ditions. If we make a treaty with the Americans
on any footing which they are likely to accept, this
Act will be a precedent for excluding from the English
market the cheap editions which the Americans are
sure to insist upon, As it is, we do not pretend to
exclude the Cavnadian cheap editions from the other
colouies. The end will be thet the residents in the
United Kingdom will be the only Euglish-speaking
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eople in the world who remain at the mercy of

nglish publishers, and they will be condenned
through the medinm of an Imperial Statute to pay a
neediessly high price for the works of their own
authors, or in other words to forego the advantages of
a cheap literature, in order that their offspring all over
the world may have better opportunities of reading
and of edueation than themselves. This is indeed
something more than justice to the colonies. A great
opportunity will have been lost if this legislation
stands. The condition of things in America demands
cheap literature, and makes it to the interest of authors
to sell books cheap theve. If this state of things had
been allowed to react in o natural way on the United
Kingdom, if Parlinment had said to the English auibor,
“ We will do our best to give vou the benefit of the
“ Colonial market, but in so doing you shall treat the
% English reader as well ns you treat the Colonial
“ remder,” the worst features of the monopoly might
have been got rid of. DBut to plense copyright owners
the contrary has been done; and I fear that the English
public will suffer indefinitely.

There is no doubt that a precedent for this legis-
lation may be found in the law concerning International
Copyright, but I believe that this hus been ruther an
nccident. than a deliberate pu of the Legis-
lature,. The Act of Anune, and finally the Act
5 & 6 Vict. ¢. 45. sec. 17, prohibited the importation by
any person except or with the consent of the English
copyright owner of English copyrighted books re-
printed inforeign countries. This of course was right
and consistent so long as those beoks were, as in the
absence of treaties they would be, unauthorised by the
English author or publisher. Subsequent treaties
made under the International Copyright Acts have
since given the English author in the ease of certain
foreign countries a right to copyright in those countries,
He can in consequence obtain copyright for his books,
say in France or Germany, and can, at the same time,
refuse to the English public the right to buy his books
so copyrighted and published in those countries. Tt is
curious to see how this prohibition has grown. In5S &6
Vict. c. 45, it extends to importation for purposes of
sale. But in the Customs Consolidation Acts, the last of
which was passed last year, all importation whatever
is prohibited, and any traveller is liable to have his
portmanteau scarched for Tauchnitz editions. Itis
curious to read the words of the section in the Cus-
toms Act, 39 & 40 Viet. cap..136 s. 42. The most val-
uable productions of the human mind, even though
produced with the sapction of their author, are pro-
scribed and kept from the English public with the
same stringency and in the same clause and terms as
fulse coin, obscene books, and the rinderpest.

3931. The nuthor can allow them to come in if he
pleases 7—The author can, but he can keep them out,
and of covise the armngement made with the English
publisher is that he shall keep them out. I have here
some of these books procured through the Foreign
Otfice (producing them); J could not get them any
other way. It is not yet penal to have them; I believe
it soon will be. I will read and put in the list of
them, and of the prices in the two countries. (See
Appendiz, paper marked 1.) 1 have here the books,
and I have got Messrs, Cawthorn to let me have the
English editions of the same books, in order shat the
Commissioners may compare and see what the GGerman
publisher ean produce, and at what price he can pro-
duce them; and what the English publisher caun produce,
and the price at which he produces them, These are
books which I asked the Foreign Office to get me at
random. 1 did not name any, but I simply asked for
some recent books, These are the books, with their
prices :—* Coming through the Rye,” published by
Asher, of Berlin. The price in Enﬁliuh money of the
German edition is 5s. ; the price of the English edition,
31s. 6d. *“ Middlemarch ;” the price of the German
edition, published by Asher, n!PBarlin, is 13s. 4d, ;
the price of the first English edition, 42s. ; of the
second, 21s., and of the last edition, 7s. 6d. Bulwer’s
“ Parigiuns ;" the price of the German edition is
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Gs. 8. ; the price of the first English edition, 42s.; of there any reason why English copyright should be 7' K Farrer
the second edition, 12s.; of the third, a very cheap withheld from books which are not pnl.l%islmd at all in” Eaq. !
edition, 3s. Gd. this eountry ? The decision in Low v. Routledgze wns —_—

3932, (Sir D. Wolff.) Do you kuow at all at what  fouuded npon the principle that it was the intention of ! Jan. 1877,
intervals the editions were published diminishing in  the Imperial Act to encournge publication in the
price 2-=No, [ could not tell you that, but some of United Kinglom, not, it is to be observed, in the
them have come down very quickly. “ Derondn™ has  interest of the publisher or copyright owner, but in
alrendy come down {rom its oviginal 425, to 21s. In  that of the public. But have the public any such
the case of * Daniel Derondn ™ the price of the German  interest 7 The interest of the English public is to get
edition is Gs. 8d.; the price of the rrst English edition, the best and cheapes: Looks wherever they may be
42s., and the subsequent one 21s.  “ Three Feathers;”  produced or published, and if books can bLe printed
the price of the German wlition is 3s. 4d. 5 of the lirst  and published more cheaply or better in a foreign
English edition, 3ls. 6d.,, and the second English  country than in this, it is better for the English reader
edition, 65, * Fated to be Free;” the German edition  that they shonld be produced there and imported into
is 3s. 4d.; the first English edition, 31s. 6d., and the this country for sale. Nor has the author any interest
second English edition, 65. * The Hand of Ethel- in confining publication to England. It is his interest
berta ;” the German edition is 3s. 4. ; the first Eng-  to employ the publisher or publishers who can print
lish edition, £ls.; no subsequent English edition. best and most cheaply and can procure the larges:
“ Lord Macaulay's Life;” 1 should like particularly to  marker. The fact is that confining publication to
call attention to ** Lord Macauluy's Life.” There it is Ipgland is protection to the English publisher and
upon the table ( pointing to it), and I should like the  priuter, and not for the benefit of the English author
Commissioners to look at the print. I covfess, for my  or public. Should not this restriction be done away
own part, I would rather have the German edition  with, and ghould not we permit an author to obtain
than the Faglish edition; the price of the German by British registration copyright for any book where-
edition is Gs. 8d., and of the English 36s., sold at & ever published ? In the case of countries with which
very small reduction, at 32s. or 30s. I believe. we have copyright treaties, the author ean, [ imagine,

3933. (Chairman.) The binding is betterin one ease  do so at present if their law will permit him to publish
than in the other 7—Yes, certainly ; but if I wanted to  and obtain copyright there; but even then it would be
read the book myself I should prefer the German edition  n roundabout process. In Ameriea hie certainly can-
tothe large English edition. 1could hold it inmy hand  not. Why should he not be allowed to do so? It
and sit over the fire and read it more plensantly than  might, no doubt, if an author were to publish exclu-
I conld the large octavo edition. 1 think it does not  sively with an American publisher, give the American
require any very particularly good eves to read that publisher the command of onr market. As things now
(handing the German edition of * Lord Macaulay’s  stand in America this would probably not do hurm to
Life” to the Chairman), snd my eyes are no longer the English publie ; but sinee the English printed
very young; amd at any rate 1 think the young cyes book is burdened with a heavy duty in the American
ought to have the benefit of a lower price if they market, 25 per cent., whilst the American printed
like. This scems to me wrong in principle. I know  book is subjeet to no duty in this country, the Lnglish
no reason why the English who are rich enough to  pubiisher would pro tunto be at a disadvantage in com-
travel abroad should be able to buy the Tauchnitz  peting with the American publisher. This disadvantage,
editions whilst those who are obliged to stay at home however, is probably far more than counterbalanced by
cannot do so. Consider the case of patents which the difference between the price of labour in this
are only for 14 years. No English patentee can, I country aud in the United Statez, This difference is
believe, charge n higher price in England than he  stated, as I have already mentioned, by Mr. Morgan in
does abroad. If be did, the cheaper foreign article his * Law of Literature ™ {Vol. 1L, page 84) to be not
would come into this market, No legislation exists  less than 175 per cent.  If this is true our publishers

~ enabling him to exclude it; and I think the patentee  need not fear competition for the home or any other
would be very much laughed at if he asked tor such  market. Oun the whole 1 can sec no reason why we
legislation. 1t seems to me perfectly fair und right to  should continue to make either manufacture or publi-
say to an suthor, “ We will do our best to secure you  eation in this country a condition of LEuaglish copyright.
“ the command ef the market here and elsewhere, but 'The case of Routledge and Low raises another
“ you shall treat our public here as well as you treat  important point. A foreigner resident in the Dritish
“ any other public elsewhere.” 1ndeed, I do not believe  dominiouns ean clearly get English copyright, and Lord
it to be 5o much  an suthor’s question us a publisher's.  Cairns and Lord Westbury thoughe that residence in
It is clearly to the interests of the Fnglish publisher  the British dominions was not necessary.  Other law
that foreign editions should be kept out of the English  lords, Lord Cranworth and Lord Chelmsford, doubted,
market. DBut if the suthor gets a profit upon foreign  or thonght it was. In France it seems nationality is
editions as well us upon English editions it does not  not a necessary condition. In the United States an
follow that he has any such interest. This has been  author must be a cigzen of the United States, or
looked at and legislated on too much from an Euglish  resident therein, In Cannda he must, in order to be
publisher’s point of view. I would therefore st once entitled to coppright, be domiciled in Cavada or in
repeal the fourth section of the Act of 1875 and muke  sowe part of the Dritish possessions, or a eitizen of
it an nbsolute rule that auy edition published with the  a country having a treaty with the United Kingdom
consent of the author in any part ol the.world shnll  (see Canndinn Act of 18735, seet. 4).  The resuls of this
have free nccess to the market of this country. is that whilst an English author cannot get copyright

Another thing which all persons seew to admit should  in the United States, or at any rate eannot do sv
be done is to repeal the decision in Routledge v. Low, under their Copyright Act, an Awmerican author,
and to make publication in u colony under the Imperinl  cortainly if resident, and probably if not resident in the
Act equivalent to publication in the United Kingdom. DBritish dominions, ean get copyright here.  Ought this
A Bill for this purpose has been prepared and will be  to be so? 1 put nside the notion of retulintion, aml
found in the published papers. ‘This raises, however, also the notion that by exeluding the American author
larger and very interesting puints, Is itdesirahle,ns s from copyright here we shall bring his influence to bear
condition of English copyright, that tivst or any pal=  in favour of a copyright treaty. ‘This influence is
lication should take place in this country ? 1 hwve appavently small as compared with that of publishers,
already said that I thought there was no reason why a  printers, and readers in the United States, and we
play first represented in America should not obtain  haveit, such as it is, ulrendy on ourside. The preseut
copyright or stage-right in this couniry. Aud for the state of things is fuvourable to English publishers, An
same reason | see no reason why previous publieation  Ameriean author, by publishing simultaneously here
of u book abromd should prevent copyright here us  and in America, can get o monopoly of both markets,
it does now under 7 Viel, e 12, see. 19, DBut is  amd his English publisher beneits m:l.:urd]i;lgl:,r s but

39365, d
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from the point of view.of the English public, I. ain
disposed to think that we oight to adopt the same
mn&:unnsm the United States and Canada, If we
must have the early editions of Macaulay and George
Elliot dear, let us have the early editions of Motley,
Bancroft, and Hawthorne cheap, I would therefore
suggest that English cop g‘r:ght be confined to authors
domiciled in some part of the British Empire, or being
citizens of a country having u copyright treaty with the
United Kingdom.

Some of the above suggestions may rppear new and
strange, but I have been led to them by observing
what n complete system of protection has been created
in favour nfpthﬂ English publisher by our present law.,
Consider what the Legislature has done for him. He
has, first, a law requiring first publiention in this coun tr}'
ns a condition of English copyright; secondly, a
lnw preventing puhhcnl‘.mn ¢lsewhere, even in the
British colovies, from giving English or Imperial
copyright ; thirdly, a law E:mhlm" n foreign author
publishing first or slmuimnemtwl}' in this country
1o uhtmnti:.nﬂhuh a::ul.'u}'riuht fourthly, a law prohibit-
ing the ml[n}rtnnﬂn into this country of English books
pu 1olished in fireign conntries, even though the English
author has copy nﬂht in them ; fifthly, a law pmh:lnt—
ing the lmpﬂrmﬂun into this t.,mmtr}' nf' English books

yrighted by English autlmrs in Cannda. These,
it ‘mll.:he observed, are all in favour of the English
publisher. How far they are needed for the protection
of the English author may well be doubted. That
they ere injurious to the English reader there can be
no doubt.

In dealing with the case of Canada 1 have been
led to deal with that of other culonies and of the
United States. As regards the special ease of the
United States it seems hopeless at present to attempt
any further negotiation. In addition to the real
and well-founded objections of the American public
and the Ameriean publishers to any extension to
Ameriea of the English publisher's monopoly, there
are at present ill-founded objections arising ont of
the interests of American printers, paper-makers, &e,
So long as the Americans remain subject to the de-
lusions of profection these difficulties will remain,
If, as we may hope, they should discover that the
interests of their own authoig and of their own
readers are the things to be considered, we may
trust that this dlﬂ':-l:ultf will disappear, and it will then
be for consideration how to reconcile the interest of
the English author with the interest of the American
reader. In any case we may be quite sure that thar
they will not allow the English publisher to have con-
trol of the American market ; and we, I trust, shall on
our side, in making terms fnr the I ‘nglish author in
Ameriea, not fm-rrat the reading publie in England. 1
have discussed these question of Colonial and American
copyright together, and at length, because they sre
inseparable, and becanse they raise large questions of
principle, which pervade every. branch of the subject.

I have only one point more to refer to, and that
i, a sugrestion which has been made before this
Enmmmﬁ]m: and elsewhere, namely, to substitute
for the present plan of monopoly a system of a right
of republication, with a royalty to the copyright
owner; and I have without disenssing it adverted
to it in spenking of the Canada cnse, because it has
been actually suggested in Canada. It hns also been
suggested in the United Siates, Looking at it as
i -runcml question, 1 would say that it may be
doubted whether it might not have been better to

hnve had in’ place’ of a “system .of mopopoly a
system of royalty, that is to say, a system by which
n second publisher should be enabled to publish a
copyrighted work on paying a certain percentage

to ‘the original publisher or author. [t is, hmmu.r,
nt the present moment in this country, scarcely a
practical question. The plan of a m]rn'it}r to the
anthor might possibly hmu avoided many of the
difficulties which now Dbeset this question, and
might have given to the author a larger market, and
to the public cheaper literature. It will be remem-
beved that the charter of copyright, the Act of Anng
never contemplated unrestricted monopoly. But the
present practice of mankind is different, and what-
ever advantages a system of royalty might have, it
would require new machinery of an elabornte kind,
aund it would disturb existing arrangements, and be
opposed by existing interests. It is, therefore, not
worth while now to discuss it, nor am L prepared to
meet the various difficulties of detail which would no
tloubt arise in considering it. To do so would require
a fur greater knowledge of the practice of the trade
than an outsider can pretend to. But judging from
the little I have been able to gather I should
not think them insupernble. If it is true tha
American publishers, and 1 believe some English
publishers, are in the habit of remunerating their
authors by a percentage on the number of copies
sold, it seems to follow, without entering into the
mysteries of the trade, into publishing price, trade
price, trnde sale price, or price to the retail buyer,
that it is not impossible to devise a scheme under
which a similar royalty or percentage should be paid
by the second publisher to the first. -And it is to be
observed in favour of such a system that its operation
would probably be, not to cause numerous repro-
t’luctmus by different publishers, but to lead the
original publisher o0 to ﬁx the price as to prevent
other publishers from interfering. Whilst, however,
I think it ncedless at the present time to disenss
this subject in detail, i4 is but fair to say that the
discussion may at any moment be foreed upon us,
If the present Canadian Act should fail, as I am
inclined to think it will, to satisfy the Lnnndmns,
English authors will pmlmhi_-, bave to take their
choice between the gvetemn of royalty which the
Canadians have offered, and ars ready to offer them,
and the loss of the Canadinn market. And if the
people of the United States should change their views
amd be ready to come into some armngement, such
an wrrangement will also in all probability mise the
question of rovalty. For a copyright treaty with
America would mean a right to any auther,
British or Ameriean, to publish in any part of the
British dominions or of the United States,. and to
obtain thereby a monopoly throughout the whole
of the territories of both nations. The Awmericans
will e¢ertainly not submit. to such a monopoly with-
out some restriction; and I think and bhope we
ghould not do so either. With such s market we
should not, I trust, think of placing it in the close
hands of any one publisher, whether in New York or
in Lordon. The iderl of a copyright system is-that
it should be eo-extensive with the English langnage,
giving the author the benefit of an enormous market
nnd the render the benefit of a price proportionately
reduced. But in order to effect this, monopoly oust
be in some way restricted. And I have heard of no
meuns of doing this which sounds practicable except
that of a right of republication with a ‘royalty.

The witness withdrew,

Adjourned to to-morrow at half-past two o’clock.
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Thursday, 1st February 1877.

PRESENT:
Tue Rient HoxoumasLe LORD JOHN MANNERS, M.P., ix tne Cliag.

The Right Hon. the Earr or Devox.

Smt Hexry T. Horraxp, Bart,, C.M.G., M.P.
Sk H. Drusmsoxp Worrr, K.C.AML.G., M.D.
Sm Juriuvs BEXEDICT,

Dr. WiLLias ST,
Axtioxy Trorrore, Esq.
F. R. Davpy, Esq.

J. Leysoury Gobparn, Esq., Secretary.,

Basi Fievo, Esq., further examined,

3934. (Chairman.) T believe you wish to supple-
ment in some respects the evidenee you gave to the
Commission the other day ?—With your Lordship's
permission, and to correct it on one or two small
points. I was asked how the term of years, which
was originally for iife and 30 vears in the first draft
bills, became reduced to the term of life and seven
years in the bill as brought into the House of Commons
which'became the Aetof 1862. Since my last exami-
nation I have inguired into this matter, aul althongh I
cannot nscertain the exaet reason of the change, it
appears that at that time copyright was by many people
considered a monopoly, and there was some danger it
wns thought in putting the Art Copyright any further
than that given toliterature nnder Talfourd’s Act, which
as far as the term of copyright went wasonly for life
?lnul for seven years: it was thought unwise to put it

igher.

%935'. Are you aware of the reason why the nctual
existing copyright term was not applied to fine wt 7—
I explained lust time that Justice Talfourd's intended to
include fine arts in his bill but that there was an
opposition and the proposal was withdrawn.

8936. But with respect to the Act of 1862 are you
aware of the reason why the existing term of copy-
right in books was not made applieable to. fine art
productions >—As [ take it, the existing term of books
at that time was for life and seven vears, but with an
alternative. The alternative was not given with
rezard to fine art because it was considered that it
would be most difficult to fix the date of first publiea-
tion in the works of fine art; I am speaking of
pictures, not of engravings or sculptures. Then, too,
on the last occasion 1 said that I considered that a
term for life and 20 years would be sufficient. Mr,
Trollope a little pressed me upon that point, and 1
have reconsidered and had tho advantage of talking
the question over with several eminent artist engravers,
and, with permission, I should like to withdraw that
part ot my evidence and to say that I consider it should
be for life and 30 years.

3937, (:Mr. Trollope.y Life and 30 years I think
wns the counter proposition which was being discussed
when you attended here before ?—It was,

3938, ( Chairman.) Will you now pass to the next
point 2—As you asked me about the date of tirst pub-
lication I may observe that Mr. Blaine in his reasons
for the Bil) of 1869, which I believe .the Comimission
have, says: *The principle of giving copyrizht only
‘% for the author’s life, and a term of years after his
“ death, instead of the alternative of giving it for a
“ term dating from the first publication of a work,
“ was for the first time in England adopted by Par-
“ Jiament in the Copyright. Works of Art Act of 1862,
“ which gave copyright in drawings, paintings, and
“ photographs.. It is most valuable as respects all
“ copyright, but cspecially so in that whick may be
4. ojvan in works of fine art, where the difficulty and
“ danger of fixing the exact day of first. publication is
“ vory great,” Then there was one other point. on
which I wished ‘to supplement my evidence. I pro-
posed to the consideration of ilie Comumission whether
there should not be some clause in any Act that might
result from its report enabling an-artist .to scll his
bondfide sketehes and studies, notwithstanding that

“he might-hatve parted with-the -copyright in the main
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work. T was asked whether there was any decision
or any counsel's opinion upon that subject. T find
none ; but I find that Lord Westbury in his Bill of
1869 ook the same view of the law that I ventured to
put forward last rvime, and that the Bill has a elause
very similar to that which [ proposed. It is sub-
section 3 of section 3. “ At any time after the regis-
“ tration of the copyright in any work of Fine Art the
“ author thereof and his assiens shall be at liberty to
“ sell his bond _fide sketches and studies for such work
“ without prejudice to any copyright which may be
“ subsisting therein at the time of such sale.”

3939. (Sir H. T. Holland.) You would desire to
have a clause of that kind inserted in any future Bill
upon this question 7—Yes, and I think it would be as
well to put in the words, * May use in future compo-
“ sitions, so that he does not repeat or colourably
“ imitate the design of any such work,” or something
to that effect. Last time I gave the exact words |
will not dwell on that any longer, excepting to say
that in the *Jurist ™ of May 18th, 1861, in an article
on this question, they quote from the work of Mr.
Roberton Blaine, in which he says, % As the Bill
“ stands, assuming an artist sells all his copyright in
“ a picture, and makes no special contract that he
“ shall be at liberty to sell his sketehes, his doing so
“ would be an act of piracy of the copyright he has
“ sold, and thus he would be deprived of the pecuniary
“ ndvantage of a cousiderable portion of his labours,
“ the full henefit whereof ought to be secored to him.”
I have not been able to find any decision ; but I think
what I have quoted will be sufticient to show that it is
ut any rate worthy of consideration,

3940. (Chairman.) Have yon considered what offect
any provision of that nature might have upon the sale
of the original copyright?—I do not think that it
would affect it because this clanse would say that the
artist may sell these sketches and studies without
prejudice to the copyright in the main design, the
firat picture. -

3941. I mean what effect practically might be pro-
duced upon the value of thu original copyright, it
being understood that it would be sold subject to the
provision which you now propose ?>—I do not think it
would affect it at all. These studies are much smaller
and very often in different materinls, in water colour,
or in black and white. Itis the opinion of artists that
it would not hurt the sale. ‘Then the only other
correction 1 have to make, before I come to the fresh
purt of my evidence, is this: I was asked about com-
missions for pictures in the nature of portraits, ns of
dozs or of a person’s house or rooms or grounds.
Now, in cases of sales, particularly sales from an
exhibition, there is of necessity no communication
between the artist and the purchaser; but in all cases
of this kind the commissioner would have to be in
correspondence with the artist to tell him when he
could come, when he could have his sittings, when he
could see the place, and there would be no difficulty
whatever on the part of the commissioner in his then
stipulating for the copyright if he wished it. If he
desired pacticularly that the portrait of his dog, for
instance, or his house should not be published, as he
is in communieation personally with the artist, he could
very easily reserve it.

w. 8942, (Mr. Trollope.) Then you recommend that the
Dd2
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copyright of such pictures should remain with the
artist unless there be a speeial stipulation to the
contrary ?—1I do. -

3943. Do vou mean to comprise portraits in that
recommendation 7—1 should confine pﬂrt.nﬁiﬂ to human
likenesses, and, as was suggested I think by M.
Daldy, say that the copyright in such portraits shall
in the absence of agreement belong to the artist, but
that he shall not be at liberty to reproduce or publish
them in any way without the consent of the person
giving the commission.

3944, We are to understand that you recommend that
no copyright shall be conveyed, in regand to a por-
trait, to the purchaser of the portrait except on a
special stipulation ?7—1I first thought that it would be
better to give it to the person giving the commission
for the portrait, but I think My, Daldy suggested the
other, and it scemed mucin simpler to me,

3945. You therefore intemd to propose that no
copyright shall go to the purchaser giving the com-
mission unless he specially contracts to have it ?—I
do ; but you may, il you please, sny the artist shall
not reproduce any human likeness without the con-
sent of the person giving the commission,

3946. Would that forbid the artist to reproduce a
pieture in which there were Louses, dogs, or other
figures, merely because there was a single portrait in
it?~It is a very difficult question, There was a
question sbout a photograph of Mr. Herbert's great
fresco in the House of Lonls which rather raised
that; it is as [ have said « diflicult question, but I do
not think there would be any harm in the artist
asking leave of the person who gave the commission ;
he would be the best judge of whether he objected to
the single portrait being reproduced.

3947. The person represented may be dead. Do
vou not think that it would be simpler to comprise the
whole matter in one clause giving the copyright to
the artist, and leaving the person whose portrait is
painted to arrange for special copyright in that special
eaze ?—.I certainly think it would be simpler. I have
suggested before that I feared there might be oppo-
sition from gentlemen in the Houses of Parlinment
who will not consider this as carefully as the Com-
missivners have done.

3948. (Dr. Smith.) Is it not the fact that in the
letters from Mr. Herbert and the other eminent
nrtists which you put in in yoor former evidence, they
all, without exception I believe, recommend that the
copyright should vest in the gentlernnn who gives the
commission and not in the artist ?—Only in the case
of portraiture.

3949. I meant in the case of portraiture ?—It isthe
fact. They have not considered the other as being
probably palatable to legislature.

3930, And you imagine that is the reason ?—IJ
know that is the reason in those cases,

3951. That while they insist very strongly that as
a general ruie the copyright should vest in the artist
when e has no special agreement to the contrary,
yet they make an exception in the case of portraits?
—Yes,

3952. (Mr. Troliope.) The difliculty exists in the
fact that a portrait cannot always be defined ?—It is
a difficult thing to define a portrait certainly. If it
were defined as o human likeness 1 think that would
practically meet the case. . :

3953, (Mr. Daldy.) Do you think thatif a portrait
painted on commission were to be re-published by
the artist, it would have any effect in diminishing the
number of commissions given ; would those who sit
for their portraits hesitate to sit for their portraits
beeause they were liable to have those portraits
reproduced in varions forms after they had been
painted 7—I do not think that any artist of standing
would reproduce anything like a portrait without
consent; and I think that if one portrait painter was
known to do that, people would not go to him; that
it would deter sitters from employing him.

3954. Then it would not be any detriment tc the .
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artist to compel him to ask for that consent #—No,
certainly not in cases of portraiture.

3955, (Chairman.) T understand you to say that
the only reason why the portmit painters of
eminence proposed that the copyright of a portmit
should west in the commissioner of the portrait
was their apprehension of the view that might be
taken by gentlemen in the Honse of Commons ?—
T will not say thut was the only reason, becanse most
of the eminent portrait painters tell me that, as a
matter of fact, they alwavs. treat the copyright as
belonging to the sitter ; but there was difficulty on
that point when the Aect of 1862 was u Bill and was
before the House of Commons ; soggestions were
made as to the danger of private portraits being
improperly repeated and exhibited. I believe that
arose chiefly from photographs having been mixed up
with Works of Art properly so called.

3956. The objection, whatever it is, would apply
equally to gentlemen commissioning portraits, whether
they happen to have seats in the House of Commons
or not P—Certainly ; it was merely that the House
was jealous for itself and for other gentlemen.

3957. Will you now go to your next head ?—The
next point on the list is registration. J have already
referred to a larze and influentinl committee, the
Artistic Copyright Committee, who were appointed
by the Royal Society of Arts in the year 1837, for
considering the whole question of Art Copyright. I
may, perhaps, be allowed to read some extracts from
their Report, us fur as it bears upon registration—
only premising that I have taken the liberty of
striking out some parts of these resolutions which
refer to laws which have been altered, and to other
matters.

“ ¥Very considerable discussion took place upon the
point, whether the registmation of works of art ought
or ought not to be made a condition precedent to the
acquisition of any copyright therein, and your Com-
mittee ultimately resolved that ne such registration
ought to be required, and thereupon passed the follow-
ing resolutions :—

“ 1, That having regard to the number of works of
art which are daily produced, to their nature, aod to
the cirenmstances under which they ure produced, it
is the opinion of this Committee that a complete copy-
right registration by all British and Foreign artists, so
arranged as to show through drawings, models, or the
like, all the matter for which copyright is proposed to
be conferred, would be wholly impossible. That its
attainment is not desired by artists or publishers, and
that no advantage would arise from it to the public.”

“ 2. That to mnke registration a condition precedent
to the acquisition of artistic copyright, would render
it necessary that every work tendered to exhibition,
although refused, and every sketch in the folio of the
artist, should previously bave beep sent to London and
registered, and by the difficulty of the task imposed
and the expen=e involved, and by the unnecessary
ceniralization of the office, would debar the bulk of the
body from the benetit ol the proposed law.

“#(3.) That to muke registrution o condition prece-
dent, would further be to encourage the commission
of piracies on artists, and frauds on the publiz, because
the parties dealing in such piracics and frauds would
be always on the alert to avail themselves of every
glip in the registry, just ns has always been the ease
with respeet 1o patents.” 1 may say that I have
known cnses myself of pirates searching the register
to find prey that they may safely feed upon,

¥ (4.,) That in considering this subjeet, it should be
borne in view that artistic piracies are, in their nature,
more injurious to the public than those committed on
authors or ornamentasl designers, because, in the latter
cases, the purchaser is as well served and contented
with the pirated work as he would have been with an
original ; whereas, upon infringements of artistic copy-
right, the purchaser of the pirated copy ig often much
more injured than the artist.”

“(5.) In considering the subject of lnposing regis-
tration as a condition precedeut to title, it should
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further be borne in 1aind that such a law makes title
always turn on points wholly immaterial to the justice
of the case.”

¢(6.) That the position in life and want of business,
training of artists, the pecuniary difficulties which so
~many of them have to contend with, the remote places
in which their studies are constantly made, and their
works often produced, the frequent changes made in
them, often long after their first publication and sale,
should be had in view before a condition is imposed so
onerous to them in its performance and so sure to be
neglected, and which would make it necessary that they
should, as authors now do, only connect themselves with
the purcbaser and public throngh publishers or dealers,
a state of things as regards the influence of art to be
deprecated.” As an illustration of that last clause,
you will remember that when the President of the
Royal Academy was examined here, your Lordship
asked him about registration, and he knew nothing
about it; he said, * Oh, Mr. Graves manages that for
me.” That really is very much the ease with artists
who are in a position to employ the dealers and pro-
fessional men. The rising artists who have not come
to that position have to do it themselves, or practienlly
do not do it, and lose their copyright, or rather lose
their remedy.”

3958. ( Mr. Trollope.) You think, as a rule, they do
not do it 7—They certainly do not. This was earried
all but unanimously ; there was a large committee of
62 present, and out of those 62, only three followed
the leading of Mr. Roberton Bluine, who was one of
the committee, and who has always been a champion
of registration from the beginning, and voted against
it ; but all the others of this large committee of mixed
artists, lawyers, and men interested in art, took the
views that were put forward in those resolutions.  Mr.
Roberton Blaine entered a protest against the decision
of the committee upon the question of the registration
of works of art, “ which protest was ordered to be
& antered on the minutes of the committee, and is as
“ follows.” If I might 1 should like to read Mr.
Roberton Blaine's reasons in favour of registration,
and very shortly comment on each as I go through,
if that meets with your Lordship’s approval.
think it will show (most briefly), what my views
upon the question of registration are. Mr. Roberto
Blaine says: “(1) That as between the author o.
¢ a work of art and the public, it is the only means
¢ by which a reliable record can be obtained of
¢ the time when the copyright in such work will
“ commence, and consequently when it expives.”
Now I have already said, on the last occasion that I
wns before the Commission, it does not matter when
it begins if you know when it expires, and if it is for
life and a term of years, the registration is no use at
all for that purpose. * (2) That in cases where the
“ guthor of n work of art sells it, but reserves his
t copyright therein, registration is the only certain
“ and equitable mode by which the evidence of any
# guchk reservation can be preserved and made to run
“ with the possession of the work to which it relates
“ gons to be binding on all persons through whose
“ haunds the work may pass from the first purchaser,”
Now if it is laid down as a law that no one shall copy
until he ehows his title to do so, if it is not only
some works that are to be protected, but if all works
are to have copyright and be protected, that does not
apply at all. Registration may be necessary, in order
to show that copyright runs with the particular
work, if there are copyrights in particular works
only ; but if vou say, “ Copy no work untii you
“ ghow that you have n title derived from the artist to
“ do wo;” there is nothing whatever in that second
protest. ¢ (3) That registration would always afiord
% the authors of works of art a eertain and indisputable
“ record that they are entitled to the copyright of
# guch of their works as are registered, unless their
“ gontracts for sale thercof appesr upon the register.”
Now ns to that, the copyright would be in the artist
until he parts with the copyright; when he has
parted with it there would be less objection to obliging
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the purchaser to register ; he wounld do so 2nd does do
s0 as o matter of course. A person who buys a eopy-
right from an artizt, a= a publisher or dealer, wants it
for some purpose, and he will take the proper steps to
secure 1f.

39589, Does not a gentleman who buys a picture
ever buy the copyright too?—It is very rare indeed,
unless the artist starts the question about ecopyright
the purchaser never asks any questions nbout it.

3960. (Sir H. T. Holland.) Why shoukl not artists
register ? Ave you not libelling artists when you say
that there is such a want of business habits about them,
as distingunished from all other people, that they ean-
not actually go through the form of registration ;
beeause really vour evidence amounts to that?—I
should sy that they libel themselves too, for they =ll
say the same thing.

3961. Decause they do nol want the trouble of
going down to register ?—I nssure you, if you will
forgive me for sayving so, that thot is not the reason.
There are artistz like Arthur Glennie; he paints all
his pictures at Rome ; he sends them home for exhi-
bition ; he does not know, at least hie wounld not if he
sent them to the Royul Academy, whether they are
going to be accepted or rejected. and they may be
exhibited without registration amd he will lose his
copyright in them.

3962. He will not il he takes the trouble to employ
an agent to register his pictures when they nrrive. 1
do not say that he should pay a large fee for it, but
why should not his ngent register them ?—Artists ns
n rule have noagents. They send their pictures direct
to the exhibition, they are taken in by porters who are
hired by the committee that governs the exhibition,
and after a time they are rejected or accepted. An
artist usually writes to a friend and says, © If this is
“ rejected I have told them to send it to vour studio,
“ will you let it lie there waiting my orders ?”

3963. 1 can quite understand that practice pre-
vailing now hecause there is ne neecessity for registra-
tion, but I am totally at a loss to see the diflienlty of
Mr. Glennie writing to a friend or agent: “I am
“ sending over two pictures to the exhibition, would
“ you sec that they are registered ?"—It is ziving a
great deal of tronble to the friend who is working
hard himself jus: before the Academy opens.

39G4. 1is friend need not be an artist, need he 7—
The promising voung struggling artists have no friends,
they work alone in a room, with & aorth light, at their
picture, and have nothing near them but their models,
and their colours, and they are not the least in the world
men of business.

3965, (Sir D. IVelff.)y Supposme that registration
iz made obligatory, could it not be made obligatory
that the exhibition society, whether it i3 a Water Colour
Exhibition or the Royal Academy, shoull be bound to
register every picture they receive, whether they exhibit
it or not, and that such registration by them should be
n suflicient registration 7—It is a diflienlt question to
auswer without having considered it.

3966. (Mr. Trollope.) Is not the great difliculty in
the way of registration the fact that you cannot limit
the pictures which are to be registered, and that if
yon make it compulsory it must descend to every
sketeh that is made and sold 2—That is so,

3967. And would it not be practically impossible to
enforee o registration of that neture 2—1 think ic
would be quite impossible, that it could not be done;
artists only register very important works,

3968. If a picture which we will say is to cost 500/
must be registered, so under a system of compulsory
recistration must a sketch which is to cost 25 Gd.
be registered. Would it not be absolutely impossible
to effect a registration of the cnormous number of
small works of mt which pass from hand to hawd
every day and every hour ?—Quite so.

3969. (8ir I T. Ilolland.) Probably the infringe-
ment is not very great in the case of those small
sketehes, If the sketeh was valuable why should
they not pay the shilling for registration 7 —It is not
the shilling they objectto, Artists do nn]l_:.}kduu:;v in the
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least the value that is going to acerue to. their copy-
right. Millais's picture of “ The Huguenots” sold for
1001, and Miss Thompson’s picture of the  Roll Call *
gold for 100L. The copyright in the first realized
many thousands of pounds, the copyright in the second
sold for upwards of 1,0001,

3970. (Sir D. Wolff.) She might have registered
it 7—Artists cannot foresee the value of their copy-
right.

EEI'J?L (Farl of Devon.) As regards the United
Kingdom, would there be any difficulty in the way of
artists residing at Manchester, or Newecastle, or else-
where registering locally in the office of some existing
public office; say the town clerk of the borough or
something of that sort?—J] huve always been ot a
difficulty to know what the use of registration was ;
but I think that if it is of any use, if people had to go
and -dearch at Manchester and elsewhere locally, it
would do away with any good there is supposed to be
in it.

3972. You think, therefore, if registration is to be
carried out compulsorily it must be carried out thro
the intervention of a London office P—I think so.

3973. (Mr. Daldy.) Are you under the impression
that resristration necessitates personal attendance ?—[
kunow that it does not ; but I know that the entries.on
the register made by incompetent people give rise to the
areatest trouble possible, that courts of justice have
to be moved to expunge and set aside entries which
have been made in pure ignorance, and that a great
deal of trouble arises in that way.

3974. Can you see any objection to an entry being
sent to the registrar by post just as in the case of a book.
In the case of a book, as perhaps you-are aware, no
personal attendance is required ?—It is very difficult
for me to assent to that, for this reason : it scems to
me that if registration of works of art is to be of any
use it must identify the particular works of art,
and must trace the title to the copyright in them
completely.

3975. I am merely directing your attention to the
trouble which you say is involved to the artist him-
self in registering his work. I ask if he be able to
fill up a form, as in the case of the book copyright,
and sent it by post to the office of registration, does
that entail upon him any extravrdinary trouble ?—No,
excepting in this way, that when Mr. Goodall or Mr.
Haag, we will say, returns from the east, he brings
back with him 100 or more studies of subjects which
he thinks will paint. If he has to set them ull out
in 4 letter and describe them all sufficiently to
identify the design in each, it would be an enormous
labour.

3976. Would it not be possible to include under
the registration of a picture all the sketches which are
auxiliary to the production 7¥—But how ciuld you iden-
tify them except each by a separate description ;
besides the sketches may be pirated long before the
production exists.

3977. Do you meun in the artist’s studio; do you
assume that the artist has parted with these sketches ?
—1I do not mean in his studio, becanse an action no
doubt might be brought in that case; but there are
several annual exhibitions of “ sketches and studies ™
in London at which such sketches are exhibited.

3978. {Sir D. Wolff.) If you force every exhibiting
society to register their catalogue, and say that that
catalogue should suffice for registration, it would cover
the artist >—If that were considered sufficient regis-
tration, certainly.

3979. It might be made a provisional registration
at any rate until the artist had finally done it 2—1It is
very difficult to register a “study of light and shade,”
for instance.

3980. 1 suppose an artist keeps himselfa register or
record of his own pictures 7—They do not all do it,
but they should keep some note of them.

3981. If the law were made that he was to keep
a register of his own pictures, and that that register
of his own pictures was to have a certnin legal yalue,
and he found that it had a -real value, he would soon
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learn-to do it, would he not ~~When he has found it
all:-out. and - learned-to do so he'would probably be
President of the Royal Academy. .

3982. Why should not the artist be obliged to
know the law .of his' own profession as much as g
publican or anyone else ?—If it is for the advantage
of thie public or suyone else you must make him
register; but if T might-say'so I very much question
the advan which would arise to-anyone.

3983. Wouldit not prevent people from plagiarising
his pictures or pirating them unknowingly, because
an engraver or photographer would think twice
before he pirated anybody’s picture when he knew
there was & very stringent law against it #—They
go and search the register for the purpose of finding
out works which they may pirate. If you: say,
“You shall not copy anybody's picture -without his
leave,” the law would be just as stringent.ind more
complete. It is very well to have a register, and
it is a most useful thing for engravers and publishers
to have 8 register, that they may register their dopy-
right when they have bought it from the artist in
order to be uble to give primé facie evidence of their
title ; they do not ‘have to produce their agreemnent
with the artist, or trace their title; but théy imme-
dintely go before the police magistrate, hand in an
official copy of the entry on the register, and that is
primi facie evidence uf? their title to the copyright.
They then say, “We found this man with :80 muny
prints selling them"; and it facilitates the prevention
of frauds in thatway. But a voluntary registration
1s all that is wanted for -that. It is now voluntary
excepting (and that is the only objection to the
present registrition that I have) that it says, “ No
‘“ one shall have the benefit of the Act until regis-
“ tration, and no action shall be brought for any-
“ thing that has occurred before registration.” I
am not quoting the wards of the Aect. but that is
the meaning of-it. 'Now the result of thatis (I have
known many eases of this sort) that. the innocent
holder or purchaser is puuished, and not the guilty
man “who kuowingly committed the piracy. I have
known copies of Stacy Marks's decorative designs
used fer the purpose of decorating lboking glasses
and furniture ; I have known thém sold in :all parts
of England and even Scotinud: to- larger furniture
shops. It is not till they come into the market

‘that the artist hears of it. Somebody says to him,

“ Marks, I saw your design of ¢ The Seagons,’ or vorr
“ design of ‘The Banquet’ in such a shop.” . He
comes to his sohcitor ; the s citor says, “ Well, have
you the copyright ?* “Yes”; and he shows:that he
has. “ Have you registered it ?"” ¢ No, no artist ever
registers.” “ Register it at once,” and he registers ii.
We then write to these different people, and say,
“ You have a pirated copy of such a design of the
“ copyright in which our client Mr. Marks ‘is the
“ registered proprietor ; we give you notice not to
“ sell or part with it.” Now these unfortunate
men who have got the designs and paid for them
cannot recover against the original pirate, becanse
what was done was done before registration, and there
was no offence committed. :
3984. But do you think that when an artist does
decorate a hiouse he ought to be protested in designs
for decorations? You have mentioned about Mr,
Marks’s designs; they are very beautiful, but at the
same time if you protected him you could not refuse
to protect a very inferior artist who decorated' a room,
could you ?—I did not mean that he pnints them in
the honse, he sells them as decorative designs, They
are often let into panels but they are. not ‘painted on
purpose for that, and the person who buys: them

3985. ‘Mr. Marks also paints some of these things
as frescoes —Yes. ' 8
3986. And other things are let into a ‘cornice or

-somothiing of that kind and become part of the

furniture of n room ?—Yes,

3987. Therefore if you }iruteétc.& Mr. Mhrlé‘é-‘l-ynu

.conld not refusd: the-same ‘protection to d- fav. inferior
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artist; and do- you- think thét picturel’ of that kind
which come more-into the eategory of decoration of
n room should have the same protection as pictures
which are merely sold as pictures ?~I do certainly,
the cartoons at Westminster for instance.

3988. Do you think that if Mr. Marks decorates
a person’s dining room he ought to have the copyright
of the reprmluutiﬂn of the decoration of that dining
reom F—Certainly, unless he bargained to the contrary
with the person for whom he does it.

3989. Do you think that if anybody decorates a
room, the owner of that room has no right to have
the interior of his room photographed or copied and that
copy published ?—Certainly he has the right so to do.

3990. Would the reproduction of the decorations of
that room made by Mr. Marks be an infringement
of his copyright ?—Yes, but not a representation of
the room. There may be copyright for instance in the
statues ut the entrance of the House of Commons we
will say; and you may not photograpn those statues
alone, but you may photograph the doorway with the
two copyrighted statues in it.

3991. Would not that be very hair-splitting in a
law case 1 think not.

3992, Then if you go down lower in the scale and
have n man far inferior to Mr. Marks, who has
invented, we will say, some system without a patent
of r'lel:nrntmr- a room with certain colours, and a certain
sequence of “colours, could that be reproduced *—That
I imagine would not be a pictorial design of imagina-
tive art, but one which would come under the
Ornamental Designs Act.

3998. I should like you to think over the question
whether a person. painting another person’s house
for the sake of decorating that house should be
entitled to the copyright of the designs he puts into
it. It appears to me to®e in o very different category
from a person painting a pmtum which may be taken
from one- house to another >—These are painted on
panela.

3994. Some of them, but others not >—It must be
a matter of bargain. Whether they are in a frame
or in & panel makes veuy little difference it appears
to me; they are equally the product of the artist’s brin.
For example; the cartoons of Michael Angelo in the
Sistine Chapel.

3995. (Chairman.) Supposing the systuin of regis-
tration was to be adhered to, do yon see any practical
difficulties that wonld arise from the sugzestion which
I'understood Sir Henry Drummond Wolff to throw
ont, that the different socicties at which pietures are
exhibited might keep a register for the registration
of the pictures exhibited in their rooms?—No, I see
no reason why they should not send their catalogue to
the Stationers’ Hall, or any place you like.

3996. And that would apply to sccicties in the
conntry as well as to any societies in Londou, Dublin,
or Edinburgh?—Here is this difficulty, that at many
conntry places there may be no catalogue. Exhibitions
nre constantly got up which sre very useful for
the encourngement of Fine Art, and for the education
of the pf:nplt-., in which they have no catalogue.

8997. Practically, thorefore, you wonld seea ul:ﬂ‘im'lf.:,
in the adoption of that proposal >—Yes,

3998: (Dr. Smith.) 1 should like to ask you a
general question on this objection to registration. Do
you not proceed on the nssumption that artisfs are a
particular privileged class who are to be exempted
from obligations which fall upon other members of the
community ?7—Not in the least, I say practically that
15 years' experience -has shown that they do not
register ; and that they lose constantly most valuable
copyrights beenuse they do not do it. [ am afraid
they will scarcely change their nature in the next
15 years, or the next 50 years, But I wns more
trying to show, as far as is possible, that it ‘is quite
UNnNecessary j that you can - always eay, “The copy-
Ti b&ht helungs to-the artist;” you must know his name

ofe you can‘search in the register, and you must
':L‘]Eﬂhfj’ the work before you can search in the regis-
ter ; knowing the work and the srtist you can always
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sayy, “The copyright is in the artist unless I find

another mun’s name on the register.”

3994, But if i is considered to be beneficial thut
they should conform to the same regulations which
nre [I'I‘E'.E'LI ihed to owners of other Lup'l,.'ntrht_q stich as
books, is there any particular reason why artists should
not be able to take the same trouble which authors
take P—Artists wmd authors are in a very different
position in this way. You gentlemen know as well as
anyone that the author is in the hands of the publisher
who is o buvsiness inan, and who will see to any
registintion that is necessary. It would throw artists
entirely into the hands of professionul middlemen
between them and the public ; and I cannot help
thinking that that would be very objecuonable.

4000. But is it not easy to assume that if it was
necessary there might be a elass of agents arise who
would take the trouble off the artists’ hands for a small
fee. We find in all other businesses that such middle-
men arise who have no advantage, but who would
be simply paid to act for those who employed them ?
—1 havi no doubt that such would be the result if
registration were made compulsory

4001. You will excuse me, but I do not exactly
understand the difficulty which artists would have, if
such were the law, that registration was Lmupulanr}r
I do not see why they in part.mular should find it more
difficult to comply with the law than any other person
upon whom a similar obligation might be laid. You
do not mean to claim for ﬂrl;iala, that they beiug care-
ess, the law should take notice of their carelessness ?
—Not at all.

4002. And yet from what you have said previously,
you seem to imply that they are a particular class who
are not provident, who keep no account of their works,
snd arguments of a similar kind ; but do you think
that the law should take cognizance of such habits, and
that we should have special enactments in favour of
such persons 7—Certainly not. But in considering
what the law should be in future, L thought it
well to let the Comimission know, as far as my
experience of artists goes (and I know more than
200 artists: 1 happen to know the number), that
they do not, and I fear will not, register, and what theis
habits are; but certainly if the Commission think
that there is any real reason for assimilating the Art
ﬂnp'-.rrmln with other ecopyright, in respect “of regis.
tration. they will no doubt  decide that they must
report that sueh should be the ease, and artists must
conform and they must have these middlemen arise
between them and the publie. 1 think it wovld be
very deplorable in many ways.

4003. You will understand that 1 am not expressing
an opinion that T consider such registrution shoukl be
compulsory ; I only wish to learn from vou if there is
any particular veason why artists should not be able
to do that ?—Noune bevond' whar 1 have mentioned
already, and that they have no one to do it, and a new
elass of middlemen wonld have to arise.

4004. (Sir D. Wolff) You were talking about Mr.
Glennie's doing pictures at Rome. I suppose be sends
those pietures to an agent, =ay Mr. MeCracken, a man
who is at Rome or Florence. Why should not Mr.
Cracken register his pictures for him before he sends
them to the Exhibition ; there would be no harm in
that >—1IF the registration is merely of s ® picture by Mr,
Glennie,” it would be of little nse.

4005. Mr. Glennie may give it a title and no diffi-
culty necd arise to Mr, Glemnc 2 _No, but I do not
see the use of such registration. A much more
complete registration is wanted than ibat. IF it is
merely that Mr. ‘Glennie has registored at n certain
date a landseape of an evening effect on the T iber, I do
not see tlm.tﬂmt will identify ‘the picture.

4006. Since yon were here 1 have consulted one or
two private purchasers, people whose opinions are
considered very valuable by artists, and they are very
much aguinst your idea of the copyright of a commis-

.sioned picture belonging to the artist in the absence of

an agfeement, [‘hna} want this question to be settled
and they say it is very important for their own
Dd 4
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interests, But, however, supposing that Mr. Glennie
finding that the law is established in the kind of way
1 suggested, keeps a register in his own studio, that on
sueh and sucha date he sent off either to the purchaser
of the picture or to an exhibition a picture called so
and =0, the name of whkich he might write upon his
picture, and they might do it as they do with musieal
things, put a mark, “Op. so and so, nmnker so and
s0,” enter it in some kind of way to identify it;
that he sends that to MeCracken and MeCracken
reeeives it and before sending it out to the puwrchaser
or to the exhibition registers it with that title and that
number, surely that would be suflicient identification ?
—Piectures, as you are aware, are constantly not only
touched over again, but almest repuinted by artists,
1 have known a picture re-touched more than once,

4007. But it is the same picture practically 7—
1t is. but it would be most diflicalt to identify it with
the description on the register. The artist might
paint out the forezronnd, and with it the little mark
you suggesied. Such an accident has  actually
veenrred to the date of publication on an engraving,
But if it is necessary to put a mark on a picture it
could be done.

4008, And without very great juconvenience to the
artists ?—No, they would get used to it perbaps.

4009. Knowing that a valnable consideratior: de-
pended upon it they would learn the law in fact in time,
amd follow it?7—Yes.

4010. (Sir H. 1. Hlolland.) Youare aware possibly
that compulsory registration is required both in the
United Siates and in Italy ?—Yes.

4011. Have you ever heard whether there has been
any complaint on the part of arts there 7—I know
nothing about either country.

4012 I think the provision as to compuisory regis-
tration in Ameriea isas follows : No perzon is entitled
to copyrizht unless he, before publication, delivers or
sends by mail to the Librarian of Congress a printed
copy of the title of the book or other article, or a
description of the painting, drawing, chromo, statue.
statuary, or madel, or design for a work of the fine
arts for which he desires copyright ; nor unless he
within 10 days after publication delivers or sends by
post to the Librarian of Congress two copies of the
book or other article, or in the case of a painting,
drmwing, statue, statuary, model or design, a photo-
araph of the same. There izalsoa penalty of 25 dollars
for Failure to deposit or send such copies.  The post-
master is to give a receipt for any ook or title sent
by mail, if required >—Yes,

1013. (Mr. Trollope.) Astothe registration which
Mr. Roverton Blaine recommended, was it to be com-
pulsory registration, or registration that should
simply be necessary to obtaining copyright ¥—
Compnlsory ; that it should be as he says n condition
precedent to copyright. 1 may say that my opinion
is this, that there should be no registration whatever
requirved, at any rate until the artist has parted with
his copyright; that all the world should know that
n copyright in a Millnis would belong to Millnis
unless and until you found some other name on the
register.  That would save an immense deal of trouble
to artists and to anyone scearching the register, and it
seems to me would answer every purpose,

4014, (Chairman.; Would it not impose a great
deal of trouble and confusion on the general public?
—It seems to me not, for this reason, that the general
public must know the name of the artist of the work
before they ean go and search any register, then as
soon &8 they know that, if they find that there is no
name on the register, they will know it belongs to the
artist, and the fewer the entrics on the register the
sooner the search is made,

4015. (Sir D. Wolff.) But is not the artist much
more likely to know the law affecting his own pro-
fession than the purchaser. Supposing a man orders
a picture of some fumily incident, and the artist makes
what he thinks a very pretty picture, and immediately
wets it photographed or engraved ; the man who has
erdered the picture would appear to me to be very much
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aggrieved by that; and yet by your own proposal thg

artist would have the copyright 7—He would, unless
the commissioner had bargained for it. If there was
registration it would make no difference to that par-

ticular powt. That is against giving the artist o
copyright at all. 1 will now proeeed with Mr. Blaines
reasons for his protest : (4) “That in cases of piracy
“ of the copyright, registration would form a mos
“ valuable record, at any distance of time, of the
“ indentity of the work pirated, the time and pluce of
“ its first publication, and the name of the author
“ gvidence of all which essential fucts it would, afier
* considerable lapse of time, in most cases be found
lnpossible to obtain exeept by means of a register,”
Now on that I have to say that until you have identi-
fied the work and know the name of the autlor, the
register is of no use to you at all; you canvot find it ;
and ns to the time and place of first publication, which
is the only other fuct mentioned, that is imwaterial if, as
I hope they will do, the Commission recommend that
the present system should be followed of giving it for
the term of life and years. (5.) T .t the publicity
“ of registrution will materially aid in preventing a
continuance of these acts of piracy and fraud to
which artists and purchusers of works of art are
“ now exposed.” Now, I know from my own private
experience in these cases (I have had amongst other
things to deal with the pirates themselves) that
persons do go and look at the register to sce whose
works they can take without being pnuished; that
instead of registration being a protection in that way,
it materially aids the pirate to find out what works le
may pirate. (6) “ That the principle of compulsor

“ registration has already been repeatedly established
““ by the Legislature, namely, as to copyright in usefui
“ and ornamental designs,” Now, the case of orna-
mental designs is quite different.  The copy is exactly
as good as the original, and you cannot tell the author
of the work; it is not a matter of notoriety thata
design has been composed by a particular man ; there
must be registration for that. Then he goes on to
say, ““ And also as to works of literature and of the
“ fine wrts under the International Copyright Aet,
“ aml the various conventions entered into by Ier
“ Majesty with foreign states.” Well, of course, it
will be for the Commission to consider whether for
the mere sake of wniformity, if there is no other ob-
ject, they will make registration which is so very
strongly objected to, and which I am sure from all
experience would result in very many copyrights being
lost, compulsory ; whether they will insist on it for
the mere sake of uniformity if there is no other objeet.
Then it goes on: (8) * Because by the existing En-
“ graving and Sculpture Copyright Acts, no copy-
“ right ean be acquired in o work of art unless
“ the date of its first publication, and the name
“ of the proprietor of the copyright appear thereon,
“ go that the public may know that a copyright therein
“ is claimed by the author, and when it will expire.”
As copyright is now given to all original paintings
and drawings, the author must be deemel to claim
copyright in all and every such work of art unless
he has parted with it to somebody else; and as a
means of ascertaining when it expires registration is
of no use. “(9.) Because a system of registration
“ would afford a cheap and easy mode of nssigning
artistic copyright, by entry in the register, as may
“ now be done with respect to literary and musical
“ copyright, as well as those in maps, charts, and
“ plans.” It is neither cheaper nor ecasier to
assign artistic copyright by an entry in a register than
by writing. :

4016. (Mr. Daldy.) In the case of literary works
no agreement is required ?—Yes; butnot so in artistic
works.

4017. You say that a stamp is required >—In my
opinion i1t iz, I have not scen any decision on it
The next is, *(10.) Beconuse as the law now stands
“ with respeet to literury and musieal productions,
“ &, po proceedings at law or in equity can be main-
“ tained for piracy, unless the work in respect of

i
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# which copyright is claimed has been previously re-  graphers or publishersand engravers. When they give B.1 -id, Eg.
“ gistered.” That merely menans registration befora  u commission for a picture it is for a particular pur- S
you bring an action, as it was under the old law as to  pose, for the purpose of engraving or publishing, and 1 Feb. 1877.
literary works ; that has no bearing on the casec of they invariably protect their rights; they would do
making registration a condition precedent to copy- so under any circumstances. When T incidentally
right. The last reason merely refers 1o what it is  =aid before that the innocent purchaser generally
reasonable or unreasonable to suppose that Parliament  suffered, and not the guilty party, I perhaps ought to
will do, and that has no interest to ws now as we  have mentioned that under a cuse decided in the
know what it has done. Now when this Report was Queen’s Bench in 1869 (Graves's case), if you re-
read the Council unanimously decided, after carefully gister an assignment of a copyright it is of no con-
considering the suggestion, *That registration was  sequence that the earlier assignments have not been
i pn-:l‘.ieaﬁ}* impossible, would be of no public utility, registered. Copyright may therefore pass through
“ and woull make any emactment including such o several hands and eventually be registered just in
“ gcheme virtually a dead letter, an opinion in which time to prevent the innocent purchaser from parting
¢ they believe all artists without a single exception, with the copy.
“ entirely concur.” I may say that Mr. Underdown 4018, (Chairman.) Can you give us the dat> of
in his little book on the “Law of Art Copyright,” that?>—+4 Law Reports, Queen's Bench, 1869; it 1s
with a collection of the .A.FI; Copyright Acts, snys at  the case of Mr. Graves, the publisher, against Walker.
pafﬁre 17 of the Introduction, “It has bLeen much 4019, (Sir M. T. Holland.) Do you propose any
“ debated whether the artist should be cempelled to  remedy to meet that state of the law? Do I undey-
“ register his painting or other work before he ean  stand you in the first place to quarrel with the state
¢ gall in the nid of the law to seccure to Limself the of the law as laid down in that ease >—XNo, not as laid
“ rights and profits of copyright. And [incline to  down in that case. I merely show that the Act is at
“ the opinion held, I believe, by a large number of present injurious in saying that no proceedings shall
“ artists, that if such alegal right exists it should Dbe taken for anything dome before registration;
“ be secured without the adoption of formalities, because instend of being able to deal with the guilty
“ which are in reslity no evidence of originality, party, we are only able to deal with the innocent
“ and which themselves may give rise to the dis- party ; amd it may be that many assignments have
“ putes which they are intended to prevent. Indeed, gone on before the property is in the ‘hands of the
“ the Acts themselves show that it is necessary innocent party, and vet the last assignee of the copy-
“ to guard against [randulent registration made for right when he has registered can prevent the innocent
“ the purpose of founding wrengful clnims (see 5 & party from parting with that for which he has given
“ 6 Viet. ¢. 45. sec. 12). So that as the entry is  value.
“ primi facie cvidence of proprietorship, the real 20, (Dr. Smith.) But does not that seem to you
# proprietor, in order to assert his civil right would a rem.on, if the innmocent party suffers, why there
“ have to prove the wrongful entry on the register. should be registration originally *—It scems to me
 Although well known to the lawyer it may not be  much easier to say, *Thou shalt not steal,” thun to
% gut of place to call general attention to the great say, “Thou shalt not steal registered brains,”—
“ complication of questions respecting priority amd  mean this, that there have been a number of imita-
“ motice of registration which arose constantly where tions or copies of a picture made ; that these are sold
¢ titles and title deeds had to Le registered under the in the country and pass from one hand to another ;
“ old system. Bat, perhaps, more formidable ob- that the copyright in the original work, which we will
“ jections may be urged against compelling a busy assume to have been painted on commission, from
¢ ¢lass of men, often far from home when at work, which these are pirncies, may never have been resis-
“ to register every small work beflore it can be secured  tered, may have passed by will, may have passed under
“ from piracy, the extent and frequency of which, bankruptey. and yet eventually, if the last assignment
“ and the skill and ingenuity employed in its perpe-  of it is registered, the registered proprictor of the
“ tration, will be seen from the valuable evidence copyright may suddenly spring up and prevent the
“ contained in the Appendix.”"—(I do not think I innocent holders of guilty copies from parting with
need go into that.}—* It is to be feared that the bene- them; and they have no remedy against anyone,
“ ficinl operation of this Act” (of 1862) “may be That is the law as it stands now. XNow, I say from
“ materinlly affected by this; for let it not be for- my experience I should often have gladly procaeided
" ]g;:tteu, that the omission to register will most often  against the guilty party, I knew who he was, but T
“ happen at an early period of the artist’s career, aml  could not do so, because the guilty act had been done
“ he in 1iter life or his representatives will suffer as before registration. I say that great injuries arise to
“ much from pirncy as at present ; the more soasa  the public from the words in the Act, saying that no
“ large class of unprincipled copyists and imitators one shall have the benefit of this Act, and no action
“ will be on the watch to take advantage of every shall be brought for anything done before registration.
“ informality.” I now come to this, that registration These are not the exact words, but that is the effect.
was not in any of the early draft bills that 1 referred 4021. (Sir D. Wolff.) Does the Act say that
to last time. I have searched through a number of mnothing shall e done with reference to copies mude
the draft bills in different stages, and registration is  before registration ?—Clause 4 says, “ No proprietor
not mentioned in any one of them, nor in the last proof ** of any such copyright shall be eutitled to the benefit
which I was able to find of the bill which became the * of this Act until such rvegistration, and no action
Act of 1862. Mr. Blaine succeeded in getting this % shall be sustainable, nor any penalty be recoverable,
modified form of registration that we now have intro-  * in respect of anything done before registration.”
duced into the bill some time before it became an Act, 4022, Then how do you say that registration
At that time there was an idea that copyright wasa enables you to sue for previous copies; you say that
monopoly, and that it ought to be limited as much as o man who has registered can proceed agninst the
possible, and registratiou was the fashion in all other innocent holder of a picture puarchased before regis-
cases, and Mr. Blaine as a draftsman had a great tration ?—Of o picture pirated Lefore registration, if he
taste for uniformity, and fancied that all measurcsshould  attempts to sell it.
be uniform in appearance and in proeess as far as they 4023. 1 thought the Act said they could not sue
could be, Now perhaps T may point out some of the for anything done befere registration 7—L1 will suppose
evils of the present law of registration that have you innocently are the owner of a pirated picture; I
come under my notice. In the first place we find am the owner of the copyright; I go and register it;
that gentlemen giving commissions for paintings, and I give you notice that you have got a pirated copy,
thereby unknowingly nequiring the copyright, never and that you arc not to part with it; if you offer
register ; and these pictures, after they come into it for sale, exhibition, or hire, it is an offence.

the market, are at the mercy of anyone to use or 4024. I understand the Act to say that you eould
abuse as they Iike. This does not apply to photo- not go against people for what was done heﬁm regis-
J02635. ¢
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tration ?—Yes, and therefore I eannot go against the
man who copied that picture and pirated it, but I can
mive you notice that I have registered now, and you
can do nothing in future. :

4025. But you cunnot prevent my selling the
Illiﬂf-“m that I have bought before, can you ?—Indeed

can.

4026. (Dr. Smith.) According to your own state-
ment injury is done to the publie ; is it not in conse-
quence of the original owner having negleeted
reristration >~—=The injury that is done to the public
arises from the obligation to prove registration anterior
to the piratical act, before you ecan take proceedings
for what has been done. If there was no registration
required we should proceed at once against the pirates
who quietly take the spurious copies and distribute
them through the country towns and in country places,
and not against the innocent public.

4027, I do not think you have answered my ques-
tion, which is this. You stated a case in which the
innocent public suffer. Now is it not the fuct that
the innocent public have suffered in the case you
mentioned in consequence of the original owner of
the copyright having ueglected to register it ?7—They
would suffer just as much if he had registered it.
The public who buy the picture do not go and examine
the register.

4028. I understood your argument to be this, or
rather the case you stated to be this. Here is a work
which has not been registered; a person pirates it
and sells it to another person ; if that had been
registered originally the original owner might have
proceeded against the pirate at onee, hut he cannot
proceed against the pirate until he registers ?—That
is quite true, but he does not do it until it gets into
these innocent hands; but the weak point of the
present Act is this: Whereas we can prevent the
innocent person from parting with it we cannot go
further back and punish the really guilty one.

4029. But surely if it had been originally registered
the innocent person. who purchased the pirated edition
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would have had a remedy at common law against the
person who sold it 7—Yes,

4030. And that comes to the point to which [ wished
to bring you ; in consequence of the original owner not
having registered the painting the innocent owner is
deprived of his action at common law against the
pirate >—Speaking ns a lnwyer, that is quite true
and it is in consequence of that in combination with
the law that says you shall not bring an action for
anything done before registration, that the owner of
the copyright is obliged to attack the innocent and not
the guilty party ; but speaking as a legislator, it is
because registration is made necessary.

4031. (Sir H. T. Holland.Y You wish to see the
law put with respect to fine arts on the same footing

X - L=
as with respeet to books, that is to say’ that when you
register you may sue for an infringement commitied
before registration >—Certainly, if registration is re-
quired at all,

4032. We are assuming that it is required, other-
wise the point does not arise; but in the ease of
hooks when a person registers, he can sue for an
inlringement -:-lpc the copyright though committed
before vegistration ; and | understand that you wish
to ;;:c: the fine arts put on the same footing as books ?
—Xes.

4033. (Mr. Trollope.) You mean that you wish to
put the law as to works of art on the same footing
as books stand on at the present moment 7—Yes, or
n not less favonrable footing as far as registration goes.

403+, (Sir I T. Holland.) As far as the power to
sue for acts coemitted before registration goes ?-—Yes,

4035, (Mr. Daldy.) May I ask you whether you
think it would meet the views of the artists not to
compel registration till an artist parts with his copy-
right, but to insist upon the first transfer being made
by registration, as is adopted in the case of books:—
I think that would do admirably; it was what I was
about to propose as being the only practical way of
reconciling compulsory registration with justice.

The witness withdrew.

Adjourned to Wednesday »ext, at half-past 2 o’clock.

Wednesday, 7th Febrnary 1877.
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4086. (Chairman.) Will you kindly give the Com-
mission your view as to the state of the law of copy-
right affecting sculpture, with any suggestions that
yon may have to make for its amendment ?—I think
that the law of copyright in seulpture, as in painting,
ought to be on the same basis as the copyright re-
ferring to books and music. It ought to be absolutely
the property of the senlptor, and should be protected
accordingly.

4037. I euppose that you are not content with the
existing term of eopyright in seculpture 7—No. I think
the term in authorship is that it should be during the
author’s life and seven years after.

4038. Or 42 years, whichever is the longest ?—I
think that that is a simple basiz, and that it is fair,

4039, The term of copyright in sculpture being for
14 vears; aml then at the expiration of the term of 14
years if the artist is living for anotber 14 years; is
that your view of the present term ?—Yes; but I
think the other would be simpler.

4040. (Mr. Trollope.) You do not think that a
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certain fixed term would be better than the term as
at present fixed for literary works, which can hardly
be said to be a fixed term as regards the auther
himself 71 think a fixed term would be better.

4041. Do you know what the term for literary
copyright is in France #—No.

4049 50 years after death, and in Germany it is 30
years 7—I1 was not aware of that,

4043. Do you not think that a fixed term would be
simpler than a term which from its nature must be
uneertain 2—Yes, [ think that a certain term would be
better than an indetinite one. If you propose a definite
term for copyright in authorship and musie, I think the
same ought to be extended to sculpture and painting,

4044. You think that to sculpture the same term
should be given, whatever that may bhe, that is given
to literary matter and to painting >—Yes.

40435, It is not that you are particularly wedded to
the present 42 years 7—XNo; my object is to acquire
uniformity in copyright.

4046. (Sir H. Holland.) And if there is a differ-
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ence maintained between literary works and painting,
I presume that you wounld conceive that seulpture
ought to be assimilated to painting and to lhave the
same term 7—Yes. _

4047. (Dr. Smith.) But are you aware that the
reason for not giving a fixed term with reference to
painting and sculpture was the difficulty of determining
publication ?—1In what way ?

4048. Allow me to explain what [ mean. If the
term is nssimilaied to that for literar; property, there
no difficulty as to the time of the publication of a
book ; you can date the 42 years from the punblication
of o book, but you cannot determine with equal cer-
tainty when s work of sculpture or a work of painting
appears first ?—I suppose there is some difficulty in
making that quite clear, but it would be, as 1 should
understand, either when it was exhibited or when it
was sold ; that would make it perfeetly clear,

4049. But would there not be a J.ifﬁmtlt:r in aiter
vears in determining when it was first exhibited or
when it was sold unless there was some system of re-
pistration P—1 think it would be perhaps desirable that
it should be a sine qud non that the artist should put
his name amd date npon the work.

4050. (Mr. Trollape.) Would not that lead to con-
fusion in regard to the date that the seulptor might put
upon it. A seulptor is sometimes, 1 suppose, five years
over a work *—He would not date it until it was
finished ; it would not be the date of beginning, but the
date of completion ; it is not a work till then.

4051. Would not =ome term to be fixed after the
sculptors’ death be the hest mode of avoiding such con-
fusion ?—You mean determining a time after death ?

4052. Yes; von will understand that if the copy-
right were given for some term after death, then there
would be no question of publication or date ?—That
would be simpler still, and I think better.

4053. ( Sir . Holland.) We have had a consider-
able nmount of evidence ns regards painting, and by
reason of the difficulty of fixing the date of publication
it has been thought very desirable that the term of
copyright should be for hife, and a certain number of
years after death. I understand you to ngree that that
15 the best mode of fixing the term >—Yes.

4054. But might there not be some diffienlty with
respect to what you =ay about putting the date on the
work, because you may put the date when the work is
finished, and yet you mu{v keep it some long time in
your studio, and you wonld not wish that time'to count
in the time that the copyright should run ?—I thought
originally it should be from the dute of exhibition or
purchase : but if yon name a definite period after
death, that supersedes the need of any detail of that
kind,

4055. (Chairman.y The present law, T see, has
been in existence for many years; arc you able to tell
the Commizsion whether that requirement of the name
and the date as conditions precedent to copyright has
acted badly or not 7—1I think that it has not had any
effect upon sculpture. The way that sculpture suffers
is this; somtimes Ttalians procure a cast by some
means or other, and then make bad copies of it and
gell them. If the law were made very distinet they
would not dare to do i,

4056. (Sir I, Hollund.) Do you wish that the Inw
should give protection to the seulptor against drawings
or engravings of any description of his zeulpture ?—
Yes, aud every kind of copy without the urtists’
consent; becanse I elaim it as absolute copyright.

4057. I mean against drawings and engravings as
well as casts >—Certainly.

4058, At present, as I understand, there is no pro-
tection by law against engravings or drawings of any
piece of sculplure >—I think not,

4059, (Mr. Trollope.) Do yeu register your senlp-
ture ?—No, and I never heard of any one doing so.
I remember my old master, Behnes, used to put
“Puhlished as the Act directs” upon his works, and
he thought that secared him. It was only his fancy.

4060. Can you say whether other English senlptors
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of note register their works ?—I have never known
them do it. .

4061. You do not know of any office where it is
dene ?—T1 have been told that at Stationer’s Hall you
ean register a work, but that there is no means of
identifying it. That was what 1 heard when I was a
pupil.

4062. (Sir M. Holland.) You are nware, perhaps,
that by the 13th and 14th Viet. chap. 104, seet. 6,
sculpture and models may now be registered by the
Registrar of Designs; and that by a later Act, the
Commissioners of P'atents are substituted for the
Registrar of Designs 2—No, 1 was not aware of that.

4063. Then you are not aware whether in point of

fact sculptors do register their seulptures, or models,
or ¢asts uider that Act Y—I never heard of any sculp-
tor registering his work.
4064. It is provided that the registrar is to be
furnished with such copy, drawing, print, or de-
“ seription in writing ot in print as in the judgment
“ of the said registear shall be sufficient to identify
‘ the particular sculpture, model, copy, or east in
“ yespeet of which rezistration is desired,” and the
name of the sculptor is also to be registered ; some-
thing similar, thercfore, to a registration of fiue arts
and paintings >—1 think it is unpecessary. 1 think
there can be no possible dispute. Two accredited
witnesses wonld prove the authenticity of a work
better than any mode of registering.

4065. But the registering is not only for the pro-
tection of the artist, but for the protection of the
proprietor. You may have sold your piece of sculp-
ture to A B, and A B may wish to register it?—
'I'hen, I suppose, he would do it by photograph.
Deseription would hardly answer in a work of art,
beeanse you could give me one deseription of a statue,
and I could make answering that description half a
dozen statues which would answer it perfectly, and
vet be grite unlike each other.

4066, (Mr. Trollope.) Could not a picce of seulp-
ture be registered by a trade mark —In Fravce the
(overnment provides little labels which are sold to
seulptors at 2 registering office. These labels are
sunk in the casts.

4067. Do you see any objection tothe adoption of
guch s system here ?—I ean sec no objection.

4068. Would not such a system facilitate, not only
you and other sculptors, but also bond fide purchasers
of vour works, protecting the copyright ?—I believe
it would tend to increase the sale of casts if persons
knew they could purchase works which were authen-
ticated by the artist himself.

4069. You think it might be done by a system of
registration ?—1 think that it might be done by a
system of registration, and be of very great serviee.

4070. And do you not think it would be expedient
to have o system of registration which would show
what the product of a country had been 7—You mean
statistics of it 7

4071. So that in some future time the list of your
works mizht be obtzined, or the list of those of any
other sculptor of celebrity >—I think in that way it
would be of interest, and if this little label system
were sdopted, that it might be of great value.

4072. And you think that it cculd be done without
any material inconvenience to the artist?—Yes. I
should think that if scnlptors adopted the plan of
sending » gpecimen 1o be registered, and these little
plates: were given with the Government stamp on
them, and there was a very heavy penalty for imitating
them, justas with any other Government mark, that
would answer the purpose, and give but little trouble.
1 do not know what kind of office it iz in France, but
it is very casily ascertainable, because it is the uni-
versal practice there,

4073. (Sir H. Holland.) Then, as far as you know,
purchasers of pieces of sculpture in England do not
take the trouble to register ?—I never heard of any
one registering scnlpture.

4074, Yon wonld be likely to have heard if it had
been done, would you not ?—I thiok so. _—
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75. (Chairman.) Do you suppose that sculptors
are aware that under the law they cannot proceed
penally agninst pirates, unless their works are re-

istered 7—1I was not aware of that,

4076. (Mr. Trollope.) Did you ever hear of any
sculptor who had taken sction against au offender for
pirney ?—I remember hearing a story once of Bailey
having broken a copy of his “ Eve” in marble which
had been copied surrcptitiously ; but I never heard of
his having taken any other action than that.

4077. (Sir H. Holland.) May I ask have you
reason to believe that sculptors have suffered from
engravings, or pictures, or photographs being taken of
their designs ?—1I do not know that thev have suffered,
but I know that photographs have been taken without
their permission, This has ofien bappened to me, I
cannot say that I have suflered, becanse I way say that
it has been so much advertisement. But that is not the
point; the peint iz that the work being the property
of the sculptor no one has a right to copy it.

4078. I can understand that you would not suffer
so much from a photograph, because that would be
pretty nearly an accurate copy of yvour work, but you
might suffer from an indifferent engraving or drawing ?
—Yes,

4079. And have you reason to believe that sculptors
have suffered in that way ?—1 have seen many engrav-
ings which certainly do not give a good representa-
tion of the sculptor’s work; but I do not remember
hearing complaints on the subject.

4080. But you are not aware whether those engrav-
ings have been made with or without the ccaosent of
the sculptor ?—No.

4081. (Mr. Trollope.) Are not sarreptitivus plaster
of Paris casts sometimes sold ?—Yes, and sometimes
very bad ones,

4082, Are not those injurious to the sculptor 7—
Very injurious indeed, because they give a wrong
impression of the work.

4083. (Dr. Smith.) They are injurious to a sculp-
tor's reputation 7—Yes

4084, And =o far they must injure him ?—Yes,

4085. (Chairman.) Assuming registeation to be
desirable, have you anything to say as to the present
office at which registration is to be carried on, namely,
the Patent Office>—I do not know the method of
registration, whether it is by leaving a copy, which
would not be desirable in the case of a very large
work.

4086. (Sir H. Holland.) Will you let me read
you the section: “ The Registrar of Designs upon
“ application cl:g or on behalf of the proprietors or the
“ proprietor of any sculpture, model, copy, or cast
“ within the protection of the Sculpture Copyright
“ Acts, and upon being furnished with such copy,
“ drawing, print, or description in writing or in print,
“ as in the judgment of the said registrar shall be
“ gnfficient to identify the particular sculpture, model,
“ copy, or east in respect of which registration is
“ desired, and the name of the on claiming to be
“ proprietor, together with his place of abode,” and so
on, “ Shell register such sculpture, model, copy, or cast
“ in such manner and form as shail from time to time
“ be prescribed or approved by the Board of Trade
% for the whole or any part of the terms during which
“ copyright in such sculpture, model, copy, or east
“ may or shall exist under the Seculpture Copyright
“ Acts” 7— I cannot help thinking that it would be
difficult if not impossible to effectually provide ngainst
plagiarism by these means, The accumulation of
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registrations, “copy, drawing, print, or description jy
writing or in print,” would in a few years be so great
nss to become unmonageable, and the same degiog
might be registered by several persons. N

4087. And in truth, to sum up your evidence, it is
that you would desire to see the term of copyright in
sculpture put on the same footing as the term of
copyright in painting ?—Yes, ] think both ought to
be protected from engravings and photographs.
And I think likewise that copyists ought to be pro-
tected ; I mean copyers of antigue works, such as the
“Venus " of AMilo, or “The Warrior™ of Agasias,
called the “ Fighting Gladiator.” A man will spend
months in carefully copying one of those, mnd
becomes then his own property just as much as if it
were an original work. In France these are all pro-
tected, copics copied either by machinery or by the
hand are registered and protected in the same way
as original works, ’

4088. The protection is against taking copies of
the copy ?—Yes.

4089. But no protection is set up ‘ngainst people
taking another copy ?—Nao; it is that particular man's
copy : it is 'a work of art, znd a work of time and
money,

40890. (Mr. Trollope.) You have a copyright in
your works at present ¥—VYes,

4091, Is there any difference at present in the
copyright attached to a general work of art in sculp-
ture and to a portrait bust ?—None whatever ; we
have alwayrs claimed that the copyright belongs to the
sculptor.

4092. But does the law support your claim ?—I 4o
not know ; we claim it in accordance with custom.

4093. Would vou recommend with to the
copyright of works in your art that the same right
should be given to geuneral works and to portrait
busts ?—1I think it ought to be the same.

4094. Inordeiing the bust might he not order it with
the stipulation that the copyright should be sold to him
with the bust ?2—TYes ; copyright onght in all cases to
be the property of the artist unless an express stipula-
tion be made to the contrary. I think it is advisable
that the portion of the Act referring ro direct dealings
between artist and purchaser be as short as convenient,
and that all artists should have a printed extract hung
up in their stadio so as to avoid all mizsonérstanding.

4095. You mean that the gentleman giving the com-
mission should contract for the copyright exactly as
he contracts to buy the bust ?—Yes; 1 was once
asked to sell the copyright of n portrait, and did so.

4096. ( Chairm:n.) To go back for a moment to
the question which Sir Henry Holland asked you just
now. I uaderstood you to say in answer to that ques-
tion that you wished sculptors to be protected against
prints and pho phs; but with reference to o
previous answer of yours I understood you to say that
as far as photographs were concerned you looked upon
them ratiier in the light of an advertisement of the
works of a sculptor than an objection ?—I think
engravings are more dangerous ; but no copy whatever
ought to be made without the artist’s consent ; although
my private opinion is that photographs do no harm
to the artist, rather good than otherwise; but it is
important that he should have the contrel.

4097. (Dr. Smith.) But there is a great difference,
is there not, in  photographs ; they may be bad phato-
graphs 7—That is why I think the artist should have
the richt to say yes or no.

The witness withdrew,

Mr. Jorx CoxxixgToN examined,

4008. (Chairman.) You have paid considerable
attention, [ believe, to the law of copyright as affecting
fine art; is that so 7—That is so. I wish now to
spenk more particularly with regard to the registration
of works of art. That I tuke it is within the scope
of the Commission,
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4099, Will you favour the Commission with vour
views on the subject of registration of works of fine
art ?—I suppose that you have seen the original Bill of
1862 as passed by the House of Commons hefore it
went to the House of Lords. I have the one as in-
troduced to the House of Commons first ; that was
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without any registration clause whatever ; that was
afterwards amended in the Commons. I will read the
first section : “ The author of every painting, druw-
“ ing, and photograph which shall be or shall have
“ been made either in the Dritish dominions or else-
% where.” (You see under that Bill & copyright was
given to a work of art though it might Le painted
sbroad) * and which shall not have been sold or dis-
“ posed of Lefore the commencement of this Act, and
“ Jis assigns shall have the sule and exclusive right of
“ copying, reproducing, aml multiplying such paint-
“ ing, or drawing, and the design thereof, or such
“ photograph and the negative thercof, by any means
“ and of any size, for the term of the natural life of
“ guch author, and seven years after his death.” Now
it professes to give copyright to photographs, and the
preamble says : “ Whereas by law as now established,
% the author of paintings, drawings, and photographs
“ have no copyright.” As a matter of fact photo-
graphers had copyright; copyright has existed since
1852. (15th Victoria, cap. 12, section i4.)

4100. As I understand it, you are now criticising
the phraseology of u Bill as it was introduced into the
House of Commons ?—Yes; I meant to draw atten-
tion to the section of the Bill which provides for the
registration.

4101. (Sir H. D. Welff)) Do you wish to have the
words of the Bill introduced iato a uew Bill?—I
think so.

4102. (Chairman.) Dut those words which you
were guoting just now you objerted to *—I1 merely
mentioned that the Act itself professed to give copy-
right to phutographs, but they were copyright before,
Now the fourth section says (this is the Bill as passed
by the Commons and sent to the Lovds): “There
 ghall be kept at the Hall of the Stationers’ Com-
o Emu}' by the officer appointed by the said company
“ for the purposes of the Act passed in the sixth year
“ of Her present Majesty, intitaled, ¢ An Actto amend
“ the Law of Copyright,’ a book or books entitled,
% *The Register of Proprietors of Copyright in Paint-
“ ings, Drawings, aud Photographs,” wherein shall be
“ entered & memorandum of every agreement for the
“ gequisition or reservation of copyright mude upon
“ or before the sale of any work of art under this
“ Act, and also of every subsequent assignment of
“ any such copyright, and such memorandum shall
“ contain a statement of the date of such agreement
“ or assignment, and of the pames of the parties
“ thereto, and of the name and place of abode of the
“ person in whom such copyright shall be vested by
“ virtue thereof, and of the name and place of abode
“ of the suthor of the work in which there shall be
“ such copyright, together with a short description of
“ the nature and subject of such work ; and unless
“ such memorandum shall be so registered within the
“ period of twelve months from the date of such agrec-
“ ment or assigmment, every such agreement or
“ assignment which shall not be so registered shall
“ be void and of no effect.” Now I call your atten-
tion to this point, that by this section registration
was to take place within 12 months of the date of the
agreement. When the Bill went to the House of
Lords it was attacked by Lord Overstone. His Lord-
ship contended that the registration should be forth-
with, before the copyright was arquired, or upon the
acquisition of the copyright. That you will find in
the present Act.

4103. (Sir H. T. Holland.) By the present Act it
15 provided : “ And no proprietor of any such ecopy-
% right shull be entitled to the benefit of this Act until
“ such registration, and no action shall be sustainable
“ nor any penalty be recoverable in respect of any-
“ thing done before registration ™ ?—Yes, but I would
just ask you what in your opinion is the menaning of
the word “benefit”r It hinges upon that, My
opinion with regard to the benefit is this : That by the
operation of this Act the artist acquired a valuable

roperty which he had not before the Act passed. He
ad no copyright befora the Act passed ; when the Act
passed he became the possessor of o valuable property
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which he could sell ; and before be could do that he

must vegister. What do we find? We find registration J. Cunnington.

made five or six years after the date of the agreement.

We huve pictures which were sold before the passing of 7 Feb. 1874-

the Act made copyright by being registered after the
pussing of the Act. A well-known artist was com-
missioued, under a written agreciment dated September
10th, 1860, to paint a certsin subject for a picture-
dealer. The picture was painted and delivered to the
dealer, who at his gullery on the 19th April 1862,
exbibited it to the public. Now the Copyrizht Act
cawe into operution on the Z9th day of Jut',r 1862,
There was at that time no registration made by the
artist and noue by the dealer. The first registration of
this picture was five years afterwards, and wany per-
sons have been prosecuted for selling copies of that pie-
ture and have suffered long terms of imprisonment ag
though there bad been copyright in it.

4104. (Sir M. D. Wolff) The agreement having

been maude in 1860, if the picture only appeared after

the Copyright Act surely it would have had copyright ?
—The Copyrigiit Act came into operation on the 26th
July 1862. The picture wus in possession of the
dealer and exhibited to the public in April 1862,
The picture was delivered to the dealer and publiely
exhibited about four months before this Act passed.
Then, agnin, as I read the Act, no benefit could be
derived from that before registration; but this picture
was not registered till five years after,

4105. What is the conviction of which you are
speaking ?—There are many of them ; one I think for
20 wonths, there wus one for nine mouths, I know,

4106. The person being imprisoned ?—Yes. Un-
fortunately mugistrates have looked upon piraey of
artistic copyrights as a criminal offence, which 1t is
not. When Sir Roundell Pulwer introdused the Bill
into the House of Commons he distinetly disclnimed
any intention on the part of the Governwent of creat-
ing & new crimival offence.  Now I daresay some here
may remember that two years previously to that there
was o Bill brought in which did not pass, I think in
1839 or 1850. Now Lord Overstone got this registra-
tion clause to be amended. As I read the Act, the

istration shall take place at once, and it shall be by
the author or by the person for whom he executed the
worl. Then this Act incorporated the eclauses in the
Literary Copyright Act with refercnee to the registra-
tion. I wili just call your attention to that. Regis-
tration with regard to literary works is permissive to a
certain extent. With regard to artistic works it is
imperative. It says in section 13 of chap. 45, 5th
aud 6th Viet, commonly called “ Talfourd's Act:”
“ And be it enncted that after the passing of this Act
“ it shall be lawful for the proprietor of copyright in
“ any book heretofore published, or in any book here-
“ after to be published, to make entry in the registry
“ book of the Stationer’s Company of the title of such
“ book the time of the first publication thereof, the
“ name and place of abode of the publisher thercof,
“ and the name and place of abode of the proprietor
% of the copyright of the said book, or any portion of
“ such copyright, in the form in that Lebalf given in
% the schedule to this Act annexed, upon payment of
¢« the sum of 5s. to the officer of the said company ;
“ and that it shall be lawful for every such registered
* proprietor to assign his interest,” (I call your atten-
tion to those words; you observe thut no one can
assign unless he has registered) “or any portion of
¢ his interest therein by auaking ectry in the said
“ book of registry of such assigunment.”

4107. [Mil Daldy.y Can he not make an assion-
ment without any vegistration at all >—I am speaking
with regard to artistic copyright. He may with regard
to literary copyright, I think, but not with regard to
arlistic cn}r)j'right.

4108, Not in any way whatever 7—Not if he claims
the bepefit of this Act. I take it that he does not
pequire the copyright; it simply has not been
created unless he conforms with this Act.

4109, (Sir H. Holland.) Is it not the case that, by
section -4 of the Act of 1862, to entitle a person to
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copyright under the Act hemust enter a men}nmm’inm,
and e eannot assign that copyright until he has
entered that memorandum ; beeanse the Act says there
shall be kept at the Iall of the Stationers Compauny
this book, * whervin shall L entered a memorandum
“ of cvery copyright to which any person shall be
¢ entitled under this Act, anld also of every subsequent
« pssienment of any such nssignment ;” and therefore
if o man wishes to entitle himgelf to a copyright under
the Act and wise wishes to assign it he must register,
and then he can register any subsequeat assignment ?
—No doubt ofit; only the Court of Queen’s Bench
enys the conirary.

"4110. What case do you refer to ?—That of Graves
r. Walker. I think that case should be looked to.

4111. I do not know that decision ; but is it not
the case that the law is understood to be, that yon
need not register at once ; if you do not register at
once, if you do not choose to tuke the benefit of the
Act at once, you can by subsequent registration
sceure vourself for the future, but you cannot do,
what you can do in the case of books, secure yourself
against an infringement previous to registration. The
difference between the two cases is this: that in the
fine arts you cunnot, until yon register, get the benefit
of the Act, and therefore you capnot sue for any
infringement previous to registration ?—Take it in this
light; supposing an artist sells his copyright and
receives a hundred guineas for it, and A sells it to B,
and o on through the alphabet, and there is no regis-
tration for the whole of those vears, can it be said that
the artist has derived no benefit?  He has derived a
benefit, but not registered.

4112. He has received a benefit in money but he
has not @ot the power to sue for any infringement
until he registers >—XNo, not until he registers; that is
the author,

4113, That is the author or the proprietor of the
copyright 2>—Do you hold the opinion that it may pass
to three or four persons, and that then the proprietor
for the time being may register without any regis-
tration on the part of the author ? That is the point.

4114. (Sir H. D. IWolff.) What is the date of that
cnse of Graves r. Walker 2—About June 1869; there
is a very good report of it in the “ Law Times,”

4115. (Sir M. Holland.) Can you tell us the effect
of it shortly >—Yes, I will come to that; but I will
still eall your attention back again to this section 13 of
5 & 6 Victoria, cap. 45, that it shall belawful for every
¢ guch registered proprietor to assign his interest by
« making entry.” Clearly it is that he who sells has
to make the entry, not the assignee.

4116. Was not the cffect of Graves ». Walker
that thongh an assignec could not sue for penalties
before the assignment to him had been registered, that
is to say he could not take the henefit of the Act, it
did not render it neccssary that anv previous assign-
ment should be registered, or that the copyright of the
original work should be registered, the resuit being,
as 1 have stated, that vou cannot get the benefit of the
Act till you have registered 7—That 1sso.

4117. The registiation may be at any time ; but
supposing that the painter has sold his work to A B,
and A B does not register,and then A B assigns to
C D, A B not having registered under the Act
could not be entitled to any benefit under it 7—Just
so, that is the effeet of it ; that is contrary to the Act.

4118. The words of the Act of 1862 are : #“ And no
« proprietor of any such copyright shall be entitled
“ to the henefit of this Act until such registration,
¢ and no action shall b2 sustainable, nor any penalty
“ he recoverahble in respect of anything done hefore
“ pegistration ;7 you contend that Graves r. i‘f-’ulkﬂr
puts & particular construction upon that 7—Will you
read section 4 as it appeared in the Bill as it renched
the Lords. You will get a clearer idea of it. It was
to be imperative within 12 months, .

4119. By the Bill, as drawn, and you say, as it
passed by the House of Commons, unless regis-
tration was made within 12 months, the agreement or
assignment was void 7—Yes, and there was no copy-
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right. By another section of the Act it is requisite
that therve should be a short deseription of the work
on the register. Now the registration of “The Rail-
way Station” is simply “The Railway Station,”
without any description all. “ Names of parties to the
“ agreement of sale, L. V. Flatow, W. P. Frith, and
““ Henry Graves.” That agrecment could not be pro-
duced, because according to Mr. Graves's showing it
was burnt in the fire that consumed the Opera House.,
The date of that agreement is the Tth July 1863; the
date of the registration of the agreement, May 30th,
1868 ; that is five years afterwards. Now I will read
to you what Lord Overstone said about that regis-
tration elunse as to the 12 months.

4120, Are you complnining of the way in which
that form of registration has been filled up in the case
you have just cited 7—It is defective; it is not in
aceordunce with the Act. The Act says there shall
be a short description of the work.

4121. But you must be aware that we are not here
to deal with some particular case unless similur cases
are of frequent occurrence —You have probably had
artists before you here. I should think that at any
rate nearly three-fourths of the entries are irregular,
and I should say that in the case of nine out of ten of
them, the entries are made by the assiznee of the
copyright. Now the assiguee has no power to doit;
it is the nssignor. You will find Lord Chief .Justice
Cockburn's opinion expressed to that effect in the case
of Wood ». Boosey.

4122, There are no words in section 4 of the 23th
and 26th Victoria that provide that the entry should
be made by the assignor and not by the nssignee ?—It
is in Talfourd's Act that you must look for that ; that
is incorporated with 25th and 26th Victoria. If you
refer to the 13th =section of the 5th and 6th Victoria,
eap. 45, you will find it there, the words are, * It shall be
“ lawful for every such registered proprietor to assign
# his interest, or any portion of his interest, therein,
“ by making entry.” Itis the assignor who is to make
the entry.

4123. I am not disputing your proposition if that
has been established by a court of law ; but seetion 5
of the 25th and 26th Vietoria, cap. 68, which em-
bodies Talfourd’s Act with this later Act only pro-
vides that “the several enactments in the =aid Aect of
“ the 6th year of Her present Majesty, with relation
“ to keeping the register book thercby required and
“ the inspection therwof, the searches therein, and the
“ delivery of certified and stamped copies thereof the
“ recaption of such copies™ amd =0 on, and does not
include what I understand you to think it does include,
the fact that the nssignor must be the person who
makes the entry and not the assignee ¥—I think there
is no doubt about it if you refer to the 4th section
of the 25th and 26th Victoria, cap. 68. The wordsare:
“ Wherein shall be entered a memorandum of every
 copyright to which any person shall be entitled
¢ nnder this Act ;" whst isthe plain English of that ?
Does it not mean that the author shall register? He is
entitled to the copyright and he is bound to register.
The words of the Act nre plain,

4124, 1 sce nothing (subject to any legal decision)
that binds the sssignor and not the assignee to make
that memorandum ?—* Wherein shall be entered a
“ memorandum of every copyright to which any
¢ person shall be entitled under this Act, and also of
“ prery subsequent assignment.” Subsequent to what.
Tt must be subsequent to something, Subsequent to
su entry. Here we have an assignment of “The
Railway Station ™ subsequent to no entry.

4125, The entry of the first assignment is the first
entry, and then the Act also provides, supposing that
there should be another assignment (that would be
subsequent) that that should be entered ; but I under-
stand you to be contending that the entry can only be
made by the assignor and not by the assignee 7—Yes;
I say that on the authority of Lord Chief Justice
Cockburn in the case of Wood v. Boosey.

4126. (Sir H. D. Wolff.) Will you tell us how you
think the law is deficient and bow you would amend
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it ?—I would say that if we have a new law there
should be registration at once by the author or by the
person on whose behalf the work has been pro-
duced. I hope you will allow me to read Lord Over-
stone’s remarks about that particalar section now
under notice. They are very short. ¢ His thind sng-
“ gestion had refercnce to the question of registration,
: !fi'nt a single word had yet been said in explanation
¢ of that extraordinary clause in the Bill which pro-
“ vided that copyright was to be obtaired without the
¢ necessity of registration except after the lapse of a
¢ twelvemonth. An arrangement more inexpedient,
“ more impolitic, and wore inconsistent with justice
% could not well have been devised. He trusted the
% gbjections which had been raised against the Bill
¢ would lead his noble frieml, the president of the
“ gouncil, more carefully to consider its provisions
¢ and introduee into it those mwmodifications of whieh it
“ gtood in need.” WNow the provisions were intro-
duced and that clause was smended.

4127. (Chairman.) Now do we understand that
you object tu the present provision of the law which
enables a person to register a work of fine art at any
time after its publieation ?—Yes. As the law is con-
strued at present, any person may register a work of
art sold 40 or 50 years ago,

4128. Ubjecting to that, will you kindly tell the
Commission what alteration iu the law you would

st 7=—That the artist or his employer should
rerister before he parts with the work, on or before
the sale thereof, as provided in the first section of the
Artistic Act.

4129, (Sir H. D. Wolff.) But supposing that the
picture is on commission ?~—The original Bill gave the
copyright to the artist, and Lord Overstone objected
to that strenuously., He said that when a gentleman
employs an artist to paint Inm a picture, the copy-
right ought to belong to the employer and not to the
artist. It was not so in the Bill as passed by the
Commons ; it is so in the Act. DBut that elause which
provided for registration to take place within 12 months
he very much objected to, and it was therefore altered.
On the 23rd May 1862, ¢ Lord Overstone trusted that
“ the postponement of the Bill might be thken as an
% indication that the Goverument were alive to the full
“ force of the objections which had recently been urged
“ aguinst it. It was not his intention to propose any
 amendment in committee, because the vices of the Bill
“ were sn numerous and so interwoven in its texture
“ that it would be impossible to bring the measure
“ into n state in which it could be passed with
“ satisfaction to the country. DBut, nevertheless, he
“ might throw out onc or two suggestions for the
“ consideration of the Government. In the first
“ place, he thought it was reasonable and proper that
“ the words ‘new and original’ should be introducerd
“ before the word ¢ picture’ in the first clause.”

4130. Will you give us your own view of the pre-
sent Act P—AMy view of the present Actis, that it does
provide that registration shall take place by the
author, but the judges construe it differently, and
therefore I suggest that it should be altered.

4131. That the words of the Act should be amended
to carry ont your construction ; that there shonld be
an immedinta registration of the picture, either by the
artist or by the person who has given him the com-
mission 7—Yes, on or before the time of sale.

4132. Have you any suggestions to mnke as to any
other form of registration, a fuller form, or znything
of that sort 7—Yes. I would suggest that the present
registration at Stationers’ Hall should be abolished,
and that it should be placed, either at the British
Muscum uoder o Government officer, or else have an
officer on purpose, the same ns the Registrar of
designs. In designs we have a registrar who is a
Government officer, and he has the option of entering
upon the register or not us he thinks proper. If n
person goes to him and says, * I want such and such
o thing entered,” he will consider whether he will
enter it or not. If he sees ground not to do o0 he will
refuse to do so, and leave the applicant to his remedy.
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At Swationers' Hall their duties are merely ministerial,
and a boy may walk in with a picee of paper and =ay,
“[ want so-and-so registered,” and he pays the
shilling and it is done, and the consequence is that
the register is crowdedl.  Theie ean be but one copy-
right in one desigu, but you will find a design regis-
tered over amd over again. Take Millais” “ Black
Brunswicker ;" you will find, [think, five registra-
tions of that design.

4133. You say that there have been =ome criminal
convictions under some Act of Paclinment for piracy
of copyright, nnder what Act is that >*—Under the
Artistic Act, the Aet passed in 1862; and the
penalties provided are any sum of money not exceeding
10l for each copy. Those penaltics are to be re-
covered by action ; that is, an action in a superior
court, by a plaint in the County Court, or by summary
proceedings hefore any two justices,  Now there are
two kinds of summary procecdings hefove justices. In
criminal cases the procecdings are by an information
followed by a conviction. In eivil eases the pro-
ceedings are by a complaint followed by an order.
Infringement of copyright heing a civil case, the pro-
ceedings should be by complaint and an ovder. In
default of payment of the penalties there should be a
distress, and in default of’ ihe distress there might be
three months imprizonment inflicted and no more,
That is by the Act called Jervis's Aet. Hitherto with
very few exceptions the procecdings have been by
laying an information as for a criminal offence, con-
victing the defendant of the eriminal offence, and, in
default of paying the penalty, adjudging a term of
imprisonment. Now here the summary proceedings
arc simply the alternative of the civil proceedings,
that is by action; and because proceedings are taken
before a magistrate it does not follow that the offence
«becomes criminal. The Act itself says nothing about
imprisonment ; it merely says that the defendant may
be adjudged to pay o penalty. The penalty may be l1s.,
or any sum not exceeding 10/ Between 1862 and
1865, magistrates, when they inflicted the penalty of
104, had no power to order any imprisonment. In
1865 the Act was passed commonly called the Small
Penalties Aet, and magistrates then, in case of mis-
demeanor, were cmpuwerel to give terms of im-
prisonment when the penalty did not cxceed 5l
Atter the passing of the Sunll Penalties Act, in cases
of prosecution for copyright magistrates said, “ We
“ will not inflict on you a penalty of 10/, becanse then
“ we cannot imprison yon ; but we will fine you 5/., and
# then we will send you to prison if you (o not pay the
“ penalty.,” In one ease in Southwark [ think there
were 10 summonses, and the defendant was adjudged
to pay 80[, and in default of paywent two months
imprisonment on each case, making altogether 20
months. He settled the matter 1 think by paying 10/,
and so he gos off.

4134, (Mr. Troflope.) Was he put into prison ?—
Yes, he went there; hie wns there for several weeks.
I will now mention another ease, and that is a case
which fortunately was quashied by the Cours of Queen’s
Beneh atterwards. A woman was selling photographs
in the city in Gresham Ilouse: she wasz arvested upon
a warrant granted from the Mansion llouse on the
Saturday afternoon ; on the Monday she was brought
before the magistrate sitting at the Mansion House,
chorged with selling 11 photographs being copies of a
photograph of the Oxford ecrew. The magistrate
inflicted o penalty of five poumds for the first copy
sold, and in default of panyment two months’ imprison-
ment, and for ten other copies a penalty of 3/, for each
copy, and in default of payment three weeks' impri-
sonment for each copy, making altogether upwards
of nine months’ imprisonment. The magistrate can
inflict two months under the Small Penalties Act, but,
by making the imprisonments consecutive, he ean
lengthen the term of imprisonment. There were
several points in this ecase. There is o curious eirenm-
stance with resard to the Artistic Copyright Act
with referenco to the jurisdiction. I will eall your
attention now to the clause in the Act w%h reference
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to the recovery of penalticy, and vou will ohs=erve that
tne person aggrieved is * herein-after ealled the com-
plainant or the complainer,” Now if this had been a
criminal offence that word would not have been there,
it would have been prosecutor. Then it says, “In
“ England and Ireland, cither by action against the
“ party offending, or by summary proceeding before
“ any two justices having jurisdiction where the party
“ offending resides.” Nouw if von look at the next
sentence as to Scotland the recovery is to be “by
“ summary action before the sheriff of the county
“ where the offence may be committed, or the offender
“ resides.” You observe that in Scotland there are two
places in which the sheriffs have jurisdiction ; that is,
where the offence is committed and where the offender
resides. It is mot so in England or in Ireland ; in
Ireland the jurisdiction is where the person offending
resides.

4135. (Sir H. T. Holland.) Do you desire to see
a ‘different jurisdiction adopted in England 2>—A
barrister once told me that these Acts of Parlinment
were very carcfully considered by the draughtsmen
who drew them, and that there certainly was some
reason for the difference that does not appear. Tt
certainly is curious that in Scotlund there zhould be
two jurisdictions and only one in England and Ireland,

4136. Do you wish to sce the jurisdiction in England
put upon the same footing as the jurisdiction in
Scotland ?>—1 think so. This was the very point on
which the conviction of the woman I have been
spenking of was quashed. She was arrested on a
warrant in the city, but her residence wns in Surrev.
The objection was raised at the Mansion House, but it
was over-roled. Another objection was this, that by
Jervis’s Act, which governs all summary proceedings,
under one warrant vou can only have one offence ; but
here we had 11 offences under one warrant and 1Y
adjndications. There were not 11 warrants, only one
warrant and 11 terms of imprisonment.

4137. (Sir H. D. Wolff!) I gather that you en-
tirely object to this power of imprisonment under the
Act bevond a certain limit. Yon think it onght to be
limited to a certain definite time 7—I think that
infrinzement of copyright shonld not be treated as a
eriminal offence at all ; because what is copyright?
It is simply a personal privileze, and no one can tell
if the thing actually exists. It is not like a chattel.
If n man steals my watch he steals something which is
material and tangible, but if he steals my copyright it
is something immaterial and intangible, and it may or
may not, have anyv existence.

4138. (Sir I. T. Holland.) But before s person is
convicted of n penaliv he must “ repeat, copy, colour-
“ ably imitate, or otherwise multiply for sale, hire,
“ exhibition, or distribution, or eause or procure to be
¢ repeated, copied, colourably imitated, or otherwise
“ multiplied for sale, hire, exhibition, or distribution,
“ any such work or the design thereof” in which ease
he mnst know that he has not got the consent of the
proprietor ; or, taking the ease of the woman, before
she wans convieted it must have Leen proved that
she knew that * such repetition, copy, or other imi-
tation ™ which she was selling had been * unlawfully
made,” Therefore before a person ean be convieted he
must either without the conzent of the proprietor have
repeated or copied or imitated the works, or, if selling
copies, he must know that those copies had been
unlawfully made ?—Yes,

4139. If the person does not know, he will not be
convicted ?—"That has been done repentedly, These

alties ave in the way of damnges and compensation.

4140, As the Act goes, the person cannot be crimi-
nally convieted without knowledge that the copies
have been unlawfully wade ?—<I contend that they
should not be criminally convicted at all, but simply
adjudged to pay the money.

4141, (Sir 1. D. Walff.) Supposing this woman in
the city goes abont hawking these things, you eannot
get damnges from her.  She knows she is infringing
somehody’s copyrights : the painter of the picture or
the author of it cannot go and sue her for damages
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heeause she probably has nothine >—That is provided
for in another Act of Parliament.  All the proceedings
under this Act are governed by Jervis's Aet.  If we
have a new copyright Act, and that plainly sets forth
that infringement of copyright is not a criminal offence,
I think we shall all be satisfied with it. Then the
remedy would be n civil remedy, and that is phin
enough. A summons is taken out hefore a magistrate,
and the magistrate says, *“You must pay so much
money ; are you ready to it #’ “No, I am not.”
“Have you any goods upon which to distrain #* “ Np,
I have not.” “Then you must go to prison for a
term not exceeding three months.,” That is the lawin
Jervis's Act ; but yon see the cruelty here now is,
that they make these sentences of, imprisonment con-
secutive,

4142. (Chairman.) But I thought your point was
that that decision had been quashed >—Yes, on the
ground of want of jurisdiction.

4143. (Sir H. T. Holland.) And that they could
not impose these sumulative penalties 7—Yes, on ths
ground of one warrant.

4144, (Earl of Devon.) Have you the words of
the judgment hefore you 7—Yes; here are the whole
of the proceedings in the Quecen’s Bench in the
manuseript which I hold in my hand.

4145. (Sir H. T. Holland.) You contend, first, that
registration should be compulsory ; and, secondly,
that for infringement the penalties should be eiril
and not criminal penalties, ns it were, and that im-
];rrisunmﬁnt should be only in defnult of distress 7—

es.

4146. (Mr. Daldy.) Would you allow seizure of
things exposed for sale by the owner of the copyright
whose property is infringed. Take this case: if the
owner of the copyright of that work saw that woman
selling these photographs of his painting, would vou
give him the right to seize those photographs, because
it is difficult for him to get a remedy against these
persons who have no local habitation 7—I1 see no
objection to that.

4147, (Sir HA. T. Holland.) You ore awnre that
provisions to the effect which Mr. Daldy bas men-
tinned were suggested in the Bill of 18697?—In the
new Bill of 1869, I think, search warrants were
proposed.

4148. By the 14th section of the Bill of 18G9

justice of the peace mizht grant warrants to search
for piratical copics for sale, but by the 15th section
provision was made for seizing pimtieal copies in the
possession of hawkers 7—Yes. As n matrer ol faet
search warrants have been granted under this Act. It
is quite illegal, but still it has been done,
4149. (Chairman.) Have you any further point
which yon would like to bring before the Commis-
sion #—The first point I would urge would be with
reference to the registration being made imperative
by the artist, or the employer of the artist where it is
a work on commission, aud the registration of every
subsequent assignment ; that is not the case at pre-
sent; many entries are mumde which are altogether
apart from that.

4150. ( Sir H. T. Holland.) Yon mentioned ansther
point with respect to registration ; yon suggested that
the registrstion should he made in some more legal
form ; that it should not be able to be made by any-
body entering the oflice ; and you gave as an instance
that you believed that if the register were searched it
would be found that there were five registeations of the
“Black Brunswicker?” Yes, at any rate several.
There can be but one copyrizht in one design, Mr.
Millais painted the ¢ Black Brunswicker ;™ the copy-
richt was his property at one time. I say he ought
to have registered his copyright, and when he sells the
copyright he or his agent should go to Stationers’ Hall
and make the entry of sale. At present they are
entries of puichases and not of sales,

4151. Woulild you call upon the registrar to test the
title of the person to the picture, whether as author
or nssignee, and his right to register it?—Yes, to ask
him how he comes by it or his agent.
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4152, (Mr. Daldy.) Does not the form of entry
indicate that the property has passed from the assignor
to the assignee and the form is signed by the assignor ?
—But unfortunately there are many cases in which all
* the entries are false.

4153, (Sir H. T. Holland,) What cbject has the
third person, for instance, who makes an entry of
4 The Black Brunswicker” in doing that; he does not
get o copyright of the picture by registering it in that
way ?~—You will find that there is a registmtion by
Mr. Millais, another by Mr. A., and another by Mr.
B.

4154, Take the case of Mr. B. ;: what does Mr. B.
gain by registering ; not the copyright in that picture ?
—He gains such a copyright as enables him to send
people to prison. What Mr. B. would do would be
to employ a photographer to make a photograph from
the engraving; then he would take an assignment of
the copyright of the photograph from the photographer
and register that. Then when someone copies “The
Black Brunswicker” be summons them and proves
his case by showing that he has got a copyright in the
design of his photograph. It is ridiculous, but still
magistrates send people to prison on it.

4155. But Mr, B. will not be able to sue anyone
unless he can show that the infringement was of a
copy of a photograph which had been nssigned to him ;
he cannot sue anybody on an infringement of the
originnl “ Black Brunswicker ” ?—That is what he
does do.

4156. We are now assuming that “the Black
Brunswicker ” is not his property; he has not got
the copyright in the original picture ; he then, as
I understand yom, gets a photograph made of the
picture and he registers that photograph. Do you
mean that by registering that photograph he gets
power to sue any third person who makes a photo-
graph from the original picture 7—XNo, he does not
under the Act, but he assumes that he has the power
and sues people and gets them sent to prison.

4157. Can you give us any case in which that has
happened ?>—Yes, I will give you a case very clearly.
Ne doubt you have heard of the late Mr. Solomon, a
very clever artist; he painted two pictures called
“ Waiting for the Verdiet,” and “The Acquittal.”
Those pictures were painted in 1860, and one of them
was sold to Mr. Lucas, the contractor, and he com-
missioned him to paint the companion. I think
that was two years before the Act passed. At the
time when the Act passed those pictures were the
property of Mr. Lucas. Mr. Graves had those two
pictures engraved. I do not know whether he paid
anything for the Joan of them to Mr. Lucas; perhaps
he might have done, and he published the engraving.
After the engraving was published some persons sold
photographs taken from the engraving. Mr. Graves
had no remedy excepting under the Engraving Copy-
right Act, whereby he could bring an action and
recover damages in a superior court or in the county
court. Ie had no power to take out summonses by
summary proceedings before magistrates, In order to
get the benefit of the Artistic Copyright Act he em-
ployed Mr. Spencer of Goldhawk Terrace, Bayswater,
to make two photographs from the engravings, that is
one from each. He then took an assignment from
Mr. Spencer of the copyright of the photographs, and
registered himself as assiznee of the copyright at
Stationers’ Hall, He then took out summonses agninst
persons selling piratieal copies made after he had
takeu the assignment, for infringing the copyright of
the photographs. The alderman at Guildhall held that
in selling photographs made from the engraving defen-
dant infringed the copyright of the photograph, and
convicted him. It seoms absurd, but still it is so.
The absurdity is in claiming copyright in the design
of u photograph which is in itself a copy.

4158, (Mr. Daldy.) Did not Mr, Graves take those
steps simply for the sake of obtaining an easier remedy
angninst those who photographed his engravings; he
had a cumbrous remedy before ?7—Yes., In 1862 the
Government refused to provide any other remedy,

39245,
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4159. DBut, as a matter of fact, Mr. Graves took
thesa steps with a view to obtain an easier remedy for
what he considered an infringement of his copyright ?
—Yes, but e had another remedy provided by the
Artistic Act whereby he could have recovered 5s. per
copy.

4160. (Sir H. D. Wolff.) He really had a remedy
against the sale of photosraphs taken f{um his engrav-
ings; he had no remedy against the sale of photos
graphs that might have been taken from the original
picture 7—Yes,

4161. Therefore, practically, he could only have
reserved to himself the right of photographing his own
engraving P—There is no objection to his doing that,
but Mr. Graves wants a remedy whereby he may
take proceedings for infringing the copyright of the
photograph tuken from his engraving. By taking
proceedings under this Act very great hardship is
inflicted on certain persons.

4162. (Sir H. T. Holland.) Do you object to the
decision on the ground that the photograph which was
registered was not original >—And therefore that it
was entirely deveid of copyright. There was nothing
original about it; simply a copy. The magistrate's
decision amounts to this: that the reproduction of a
reproduction is an original production. That is clearly
an absurdity.

4163. You admit that Mr. Graves has a right to

revent photographs being taken of his engraving 7—
=

4164. But you imagine that he has no right to get

rotection for photographs which are not origiral ?—
ertainly not,

1165. (Sir . D. Wolff.) As far as I understand
your contention it is this; that Mr. Graves has the
right to prevent persons taking photographs of his
engruving, but not on the ground that he got some-
body else to photograph it?—Yes; if he happens to
be the proprictor of the copyright of the painting he
has his remedy under this Act; but if he is not the
proprictor of the copyright of the painting his remedy
is under Hogarth’s Act. He gats protection by a side
wind which he is not entitled to, and which the
Legislature never intended.

4166. You think the Act ought to be altered to
meet that >—Yes, the Act is not sufficiently precise in
its words. With regard to that registrativn sectioz
which provides that it shall be within 12 months.
If it had not been altered there would have been no
prosecutions,

4167. (Sir I T. Holland.) Then in truth you
complain that magistrates have misinterpreted the
law ?—Yes, becuuse the law is not clear to their
minds,

4168. (Sir II. D. Wolff.) You think the law ought
to be altered so as to prevent the possibility of de-
cizions of magistrates in the way you have pointed
out ?—Yes, and the wording should be more clear and
precise. It is quite clear enough to me, but unfortu-
nately it is not to others, Take the typical case of
“ The Railway Station.” In that case there can be
no doubt whatever that the picture was the property
of Mr, Flatow, aund was exhibited, in the month of
April 1862, in the Haymarket. This Act passed in
July 1862, and vet we have a number of persons sent
to prison for the infringement of the copyright of that
painting.

4169. (Sir II. Holland.) Is there any decision
upon the point ?—Only before the magistrates. (zene-
rally speaking, the persons convieted have been poor
people unable to take their cases further. My atten-
tion wne drawn to the matter seven years ago, but it
was not till several tradesmen had been fined very
heavily ; one 250L, another 120, and so onj; 5l
peualty for selling one copy. There is a picture
enlled *The Last Kiss,” painted by Miss Edwurds,
now Mrs. Freer. It was registered on the Tth of
August 1865, an oil painting; no description as re-
quired by the Act; date of agreement, April the
28th, 1865; partuers to the agreement, Miss Ellen
Mury Edwards and Mr. Ilenry Graves. FE&W wa
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bave it on oath from Miss Edwards (now Mrs. Freer)
that on the 28th day of April 1863, when the ngree-
ment purports to have been made, she did not know
Mr. Graves, When Mr. Graves was asked to pro-
duce the agreement, be said that it was burnt in
the fire in the Opern House. The history of that
painting is this : While the paioting was upon the
easel, Mr. Trowbridge, of Liverpool, saw the picture,
and purchased it for 60I. He paid to Miss Edwards
5l. deposit. That was the sale of the picture, the
first snle. She sent the picture to the Exhibition,
where it was seen by Mr. (Graves. Mr. Graves
ealled on Miss Edwards, and wished to buy the
picture. She told him that the picture was already sold
to Mr. Trowbridge, of Liverpool, and referred him
to Mr. Trowbridge, Mr. Graves communicated with
Mr. Trowbridge, who was unwilling to sell the picture,
but at last did for an improved price (I do not know
how much the improvement was), and the under-
standing between them was, that Mr. Graves should
pay to Miss Edwards 55/, being the balance due to
her from Mr. Trowbridge.

4170. (Mr. Daldy.) gwus that understanding be-
tween Mr. Graves and Mr, Trowbridge in writing 7—
No. She staies that on ocath, verbally. Mr. Graves
paid the 551, to Miss Fdwards and, handed her a re-
ceipt to sign, the receipt being for “ An oil painting und
“the copyright.” Miss Edwards said ¥ What is this,
“Mr. Graves? Ido not understand this word ‘cop;-
“ right.””™ *“Oh,” he said, “ I have hought the picture
“ and, of course, I am to have the copyright, it is wsual ;
“ it is the custom.” She thercupon signed the re-
ceipt. Now in theregister there is a prior registration
by Miss Edwards herself, which is a perfectly legal
one, dated May the 8th, 1865 : * Qil painting, ‘ The
“¢ Last Kiss." Girl Kissinz a Dead Bird.” There you
have the short description required by the Act.
¢ Name of the artist, Miss Ellen Mary Edwards, No.
% 16, OQakley Street, Chelsea, London.,” Now upon
looking at the register you find no connexion between
these two entries. Miss Edwards makes her euntry,
which is right, on the 8th of May 1865, and on the
Tth of the following August Mr. Graves makes an
entry, and in the column which refers to the agreement
puts the date April the 28th, 1865.

4171, (Sir H. D. Holff.) You bring forward this
to shov the defect of the present registration, as 1
understand you ?—Yes, it 1s an illustration of my
statement that the duties of the clerk at Stationers’
Hall are simply ministerial.

4172. (Sir L. Holland.) Would you throw upon
the registrar the onus of cross-examining Mr, Graves,
and n&ﬂng him : “ Are you really the owner of this
“ eopyright, and when did yon become s0," and so on ¢
—To a certain extent, so ns to show a primd facie
copyright.

4173. (Chairman.) Did I rightly understand you
in & previous answer to state that in’ your opinion the
Registrar of Designs did exercise some sort of control
of that nature?—He is a responsible Government
officer, and probably receives a salary of 200I. or 300/
o year, and he has to do certain duties, and does them ;
but at Stationers’ Hall there is no one of the sort;
there is simply a clerk and he makes an entry accord-
ing to what he is told.

4174. (Sir H. IHolland.)) And those entries can
under the Act be set right by the person who is
aggrieved by the entry 7—The words of the Aet are
“ Any person who may deem himself aggrieved by
these entries;” but the judges have decided that no
person is aggrieved unless he has some title conlicting
with the title of the person entered upon the register.
Now when an entry is made, in a case where therc
is no existing copyright, all of Her Majesty's subjects
are ‘agerieved, beeause tley are debarred from the
public use of that which they are entitled to. IF there
is no copyright, there ean be no conflict of title.
You canuot have a conflict about anything non-
existent.

41575, (Mr. Daldy.) Are you aware that under the
Literary Copyright Act of 1842, forms are provided
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showing the way in which the vegistration is 1o be
taken, and that in consequence of that, it is quite im-
possible for any cases, such as you have suggested, to
oceur, with reference to a book 7—No doubt you have

been accustomed to make entries, but you simply ll
up the form.

4176, If a form be prescribed which is to be filled
up, the registrar at Stationers’ Hall only copies from
that form; and in the case of books, forms having
been prescribed, there is no difficulty whatever in
keeping the register 7—In that case all the entries
upon the form may be untrue,

4177. The resson why that cannot ba the case is,
first of all, that the person registering has to enter his
title, and then in the first transfer he is assignor;
afterwards the assignee becomes assignor, when it is
next sold, and in that way the title is traced. 1f that
form were adopted in the cases to which you are
referring, wou'd not these difficulties of which you
complain be avoided 7—We have o form provided by
the Act; that is the form (handing it to Mr. Daldy).

4178. First of all the person certifies that he is
entitled to the copyright of the work; he gives the
description of the work, date of agreement or assign-
ment, names of parties to the agreement, name and
place of abode of the proprietor of the copyright,
name nnd place of abode of the author of the work ?
—If the entries were true there would be no reason
to complain, but unfortunately the entries ure often
untrue, and there is no registrar to ascertain this
untruth. There is & column there for the date of the
agreement. If, when the assignor went to get the
entry made, he said to the registrar : “ Here is the
assignment of this copyrigit, I wish it entered,” it
would be different ; but that i¢ not done. He merely
presents that form ; there is the defeet.

4179. This form which vou have handed to me, is
drawn up by the Stationers’ Company themselves; it
is not the form preseribed under the Literary Copy-
right Act. There are only two forms required under
that Act. One is the “original entry of proprietor-
ship of copyright of a book.” Then you have in the
register the time of making the entry, the title of the
book, the name of the publisher and place of publica-
tion, the name and place of abode of the proprietor of
the copyright, and the date of first publication. Then
the other form is, “ Form of concurrence of the party
“ assigning, in any book previonsly registered.”
“ 1, A.B., being the assignor of the EDpjﬁgﬁlt of the
“ book hereunder described, do hereby require you
“ 10 make entry of the assignment of the copyright
“ therein,” and then you have in the register the title
of the book, the assignor of the copyright, and the
nssignee of the copyright ?—1If we had those forms in
use with regard to the Ar‘istic Copyright Act, we
should not get these falze entries. TnE: for instance
the registration of * The Last Kiss.” We have there
the date of the agreement, April the 28th, there is

nothing to show the registrar that the agreement was
ever marde.

4180. (Sir. H. Holland.) With regard to amend-
ing the register it is true that it can only be amended
by a person who is aggrieved, and a limited construe-
tion has been put on those words; but you are aware
that by the first section of the Act a person who
makes a false entry is indietable for a misdemeanour ?
Then with reference to the conflict of title. I may add
this : Suppose I were to go to Stationers’ Hnllynnd
register myself as the proprietor of the copyright
of a painting by Raffaclle. No person m:'ruld]r take
stops to cause that to be expunged, beeauso he is not
aggrieved, and his title could not conflict with my
title, beeause neither of us in fact have a title,

416.. (Chairman.) Your object, as I understand,
is, that there should be a more definite power given to
the registrar than he has now ?—Yes, that the regis-
trar shoull be a Government officer. That is my
opinion of what is desirable,

4182, ( Earl of Devon.) Then, I suppose, you would
make it obligutory upon Lim to seareh the register as
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to whether there is any previous entry?—TYes,
There is one more point to which I should like to
refer with regard to the grayt of copyrizht, The
draughtsman who drew this Bill to which I have
referred evidently drew it with the general idea thac
paintings are painted for purposes of sale. Now that
is not nTwa s 80. Take the case of an artist painting a
picture nnc{ vishing to retain the picture and sell the
copyright, there is no provision in this Act for him to
do so; the Act does not provide for that contingeney.

418 . (Sir H. Holland.) In what case would that
arise 7—JIt might be his own portrait, for instance ;
he might have an affection for it. There is an in-
stance in which an artist painted a certain picture and

22T

presented it to a friend. He afterwards sold the copy-
right to a publisher, who published an engraving made
from the picture. Two years after the sale of the
eopyright, an entry thercof was made on the register,
and several persons were imprisoned for selling copies
made from the engraving, under proceedings for in-
fringing the copyright, not of the engraving, but of
the picture. There could be no copyright in the
picture because there was no sale of the picture, and
no written agreement in accordance with the first
section of 25 & 26 Vict. cap. 68. The wurds of the
Act are “sold or disposed of;” but the words “ dis-
posed of”’ are construed by the judges to mean_disposed
of for value, .

. The witness withdrew,
Adjourned till Tuesday next at half-past two.

Tuesday, 13th February 1877.

PRESENT:
Tre Ricur Hoxconasre LORD JOHN MANNERS, M.P,, 1x tag Coair.

Sm Hexry T. HoLpaxp, Bart, C.M.G., M.P,
Dr. WILLIAM SMITIH.

Ax1noxy Trorrore, Esq.
F. R. Davpy, Esq.

J. LEvsourx Goobarp, Esq., Secretary.

Basit Fievp, Esq., further examined.

4184, &ﬂﬁﬂ'iﬂﬂuﬁ.) Referring to your answer to
Q: 8998, I see that you there state that artists con-
stautly lose most valuable copyrights because they do
not register 7—1I do.

4185. Are you of opinion that the loss by artists of
their copyright carries with it a loss to the purchasers
and to the public as well >—I am ; for when, through
the inability of the artist to register, the copyright in
many of his works is lost, so many copies and imitations
of his work will be thrust into the market that the
innocent collector who has bought one of his un-
doubtedly genuine works from his studio or from the
walls of an exhibition, will independently of the copy-
right find the picture for which he has paid a full price

littla value in the market. This statement is not
founded on speculative reasoning, but is based upen
actual facts within my personal knowledge. There is
a certain Royal Aeademician who has painted a fresco
in the House -of Lords, and who has been hououred by
being made a corresponding member of the Institute
of France. He like a true artist has been more care-
ful worthily to depict on his canvass the poetical
imaginations of his brain than to protect his copyright
and his pocket by the study aud observance of trouble-
some technicalities, The result is that the market has
been flooded with copies and imitations of his work.
To such an extent has this gone that dealers and
purchasers huve of late looked with suspicion on any
picture bearing his name that has been put up for
public sale, and quite recently o friend of mine bought
at Christie's an important work of his, since acknow-
ledged by the artist himself to be genuine for less than
501,, whereas the price of such a picture, from the walls
of the Royal Academy or from the studio of the artist
himself would have been at least 300 guineas. Not
only the artist then but the owuer of his pictures will
suffer if the law of copyright is clogged with conditions
which the artist finds too onerous to fulfil aistri-
tion isinjurious to the owner of a picture who wishes
to sell it, as I have shown. I will now show that it is
also injurious to the would-be purchaser. Many im-
portant sales of pictures take place as you are no doubt
aware, elsewhere than in London. Supposing registra-
tion to bo strietly compulsory, and supposing (which I
more than doubt) the possibility of a deseription on
the register sufficiently accurate unfailingly to identify
the picture. The sale we will say is to take place at
Manchester or Liverpool, and a collector who is struck
with the beauty of the picture, and who also wants to

Fy

-

House of Commons Parliamentary Papers Online,

acquire the copyright in that picture, is desirous of
knowing in whom such copyright is vested ; he must of
course consult the register. I may here say by
parenthesis that not one private collector in a hundred
does want the copyright in a picture which he buys at
a sale (they as o rule buy direct from the artist if they
want the copyright), as he cannot profitably engrave it
(I will state why hereafter), and unless he is a pirate
he does not want to make copies for sale. I will state
also, and I hava it from the lips of the best known
publishers in London, that they, who do want the
copyright for the purpose of engraving, never consult,
and would never think of consulting, the register, but
wounld and always do write direct to the artist, whom
they would wish to superintend the plate if living, orto

his family if he were dead. But Iam bound to assume -

that the purchaser would wish to consult the register,
otherwise I leave no use whatever for compulsory
registration. Well, what ishe todo? Is he to go up
to London and consult the register ? That involves a
great deal of expense, pnrticuﬁwly as he may find that
the copyright, has not been protected, so that he cannot
acquire it, and still worse, that for all he ean know the
picture may have been already copied a dozen times,
Is he to employ one of those middlemen who it was
suggested on my last examination would arise to wrest
s fee for registering his picture from the needy artist,
who counts, and too often counts in vain, on the
exhibition and sale of his picture to pay for his dinner
and studio rent. Is he to employ one of these middle-
men to make the search for him 7 In that ease not only
must the artist or the middleman whom he employed
have described the picture with such minute accuracy
that there can be no mistuke as to its identity to any-
one who has seen it, but the intending purchaser must
deseribe the work which he wishes to purchase with
such accuracy that the middleman employed by him,
who has never seen the piclure, must beable to identify
the description with the description on the register, if
there be one, or be able to say with certainty that there
is no entry amongst (it may be) more than a thonsand
by the smine artist, which would be held by a court
of justice to be sufficient for purpuses of registration.
And what a vague deseription has been judicinlly
pronounced sufficient I will hereafter point out to the
Commission,  Of course the intending purchaser would
do nothing so foolish, he would simply write to the
artist, whose name he must know in order to consult
the register, and to whom n very loose description of
Ff2
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the picture in connexion with the circumstances and
place where the sale was to take place would suffice to
identify the particular work ; or if the artist was dead
and he could not get the necessary information from
the family or representatives of the deceased, he would
inquire into the title of the vendor, he would ask
whether he had o written assignment of the copyright
or not, and upon the answers given to these inquiries
he would determine to bid or not to bid, or to bid to a
certain price only for the picture, Compuleory registra-
tion is worse than useless to him, he is practically
prevented from learning anything that is useful to him
from it, and it may yet be held to be constructive notice
to him of n defect in title of which he knows nothing,
Agnin take this case, which is a good example of the
injury that might arise to a purchaser trusting toa
careful search of the register to warn him against
reproducing for sale a work of art which he had
bought for that special purpose. Some artists, as the
Commission are doubtless aware, though best known as
painters, work in plastic as well as in graphic art.
I am assuming the case of a purchaser huyin§ a work
of ort for the purpose of reproduction in another form.
Suppose Sir Edwin Landseer to have modelled and
reproduced in terra-cotta or any such material the
polar bears from his picture of 1864; suppose some
worker in bronze to buy this work after it has passed
through several hands, with che view of repreducing
it in bronze as an ornament we will say for the top of
a clock. To clear up preliminary difficulties we will
suppose Landseer’s name to be marked upen the clay.
The bronze worker goes to the register but can find
no such work of art registered. Of course he wonld
consider that he was 5:3& if he found no entry of
any work of plastic art by Landscer answering in
deseription to the work which he had bought. He
would not think it necessary to examine the entries
relating to the 640 paintings and 200 sketches which
are mentioned in Mr. Graves’s catalogue of Laundseer’s
works ; if he did he would hardly know that an oil

painting which he had never seen, entered as “Man

proposes, God disposes,” was the first expression of the
design of which Landseer’s polar bears were only a re-
production in clay. However he would content himself
with searching the entries of works of plastic art under
the name of “%_m&seer. " He would naturally suppose
that the legislature would not have insisted on registra-
tion if, to put it at its lowest value, it did not afford
the public consulting the register a certain means of
ascertaining whether any work of art could, or could
not without further inguiry, be safely copied for sale.
And yet it is clear that Sir Edwin's representatives
could, although the terra-cotta was unregistered, and
after this man had spent money and labour in making
(it may be) a good and artistic bronze of the bears,
prevent his selling it.

4186, (Sir H. Holland.) Is that so? Supposing
that registration were made compulsory, it would
alsc be provided, so as to cosure this registration,
that the person who did not choose to register should
not be able to recover for anything done before regis-
tration, aud should not be able to prevent the sale
of anything made before registration; le would be
able to stop any infringement subsequent to registra-
tion, but the penalty for non-registration would be, in
addition perhaps to any pecuninry penalty, that he
could not recover for anything done prior to registra-
tion ; and then the case which you are puttiug falls
to the ground. These bronze ornaments made for
clocks would then not be infringements if mude pre-
vious to registration ?—I quite sce that that is the
logical and necessary conclusion, therefore if regis-
tration is to be compulsory at all, not only the original
werk in which the design is first expressed must be
registered, but each and every reproduction, whether
plastic or gruphie, and whether exceated by the artist
himself or by anyone licensed by him, must be re-
gistered. . ;

4187. (Chairman.) Isit your contention that wuder
the existing law, if Sir Edwin Landseer’s original oil
painting had been registered an imitation of the terra-
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cotta in bronze would be illegal >—Certainly; aud I
will come to & case in the Queen's Bench, and will call
your ettention to the words in the first clause of the
Act, which in my opinion show that plainly. And more
than that, if registration were held to be notice to all
the world, Sir IXdwin's representatives could without
previous warning seize the bronzes as soon as they
were offered for sale aud mulet the vendor in penalties,
Had the law said you shall not copy any work of art
for sale without permission from the artist, he would
have known how to act, but unfortunately registration
which had been provided for his protection would
prove his ruin. Of course that falls to the ground
if registration of reproductions were required.

4188. (Sir H. Holland.) That is subject to the point
that registration might be made to protect only
subsequent infringement 7—Yes. As to the right of
Laundscer’s representatives, the Act gives the artist
the sole right of reproducing not only the picture, but
the desigu or conception of the artist expressed in the
picture, by any means. He can repeat it in water
colours, in monochrome, in dry point, in sculpture,
by engraving, or how he pleases. And the fact of its
being the design or conception of the artist that you
have to proteet and not only his picture, which is but
one of many possible concrete expressions of that
design, is the very reason why registration is inappli-
cable to works of imaginative art, or is so considered
by those who have considered the point before. In
other words, it is impossible to register the thought
of the artist.

4189, (Mr. Trollope.) Are you now ﬁpmkingﬁrx of
srtists generally or only of painters 7—I am speaking
only of painters, both in oil and in water colours. It no
doubt applies more or less to statuary ; but I wish
my evidence to be considered as confined to painters
in oil and in water colours, and monochromes and
drawings by the pen.

4190, we call graphic art?—Yes. All that
you can do is to register the first particular expression
of that thought, and to say, as the law now says, yon
shall reproduce or colourably imitate this in no material
and.by no process without licence from the inveuntor.
It was this fundamental difficulty, arising as it does
from the very nature of imnginative. art, that led those
who most earnestly studied the subject to repudiate
registration as inapplicable to the arts of design. I
thought it right to say that, because these are not
only my opinions, but, however badly I may express
them, the opinions of others before me,

4191, (Chairman.) 1find that by the Acts of the 54th
of George the 3rd and the 13th and 14th of Victoria,
copyright in sculpture must be registered first of all
by the Registrar of Designs, and now that office having
been abolished, by the Commissioners of Patents. 1f
therefore Sir Edwin Landseer had not registered the
copy of his picture in terra-cotta at the office of the
Registrar of Designs orof the Commissioners of Patents,
would it be an infringement of the copyright of his
work in terra-cotta to repeat it in bronze ? The answer
to that question is that it would not be an infrin
ment of his copyright in the terra-cotta under the
Act of 13 & 14 Viet. ¢. 104, unless he mgiﬂnrﬂl that,
but it would bean infringement of the registered copy-
richt in the design of the picture under the Act of
1862 ; and the case of Ex parte Beal in the 3rd volume
of the Law Reports, Queen’s Bench, page 3&7, fully
bears this out. In that case Justice Blackburn, with
the concurrcnce of Justices Mellor and Lush, laid it
down that a copy of a copy isn copy of the original ; so
that it simply comes to this, that the copyright in the
original picture is strong enough to prevent pirncy of
an engraving (or in our case & terra-cotin reproduction)
from that picture. There is, however, a copyright in
sculpture under the carlier Acts without registration, so
that there would be a limited copyright in the terra-
cotta independently of the * Designs Act, 1850."
What 1 bhave been stating was with the intention of
showing that compulsory registration would be in-

jurious to the artist, to the owner of his works, and

to the would-be purchaser. Then the enly people to
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whom it could possibly be of use, as it seems to me,
and the only ones who would be left, would be the
registrar who takes the fees, the middleman who
would do this registration for the artist, and the
pirates, and these, and these only, are the * public ™
for whose protection the champions of compulsory
registration insist on its necessity. I will now proveed
to give you a little evidence on the number of worhs
of art produced in the year ; it is very speculative, but I
will show you on what it is based, aud consequently the
confusing number of entries which would appear upon
the register if compnlsory registration could be carried
out in its entirety. I find that in the last catalogue of
the Royal Academy there were 1,073 paintings, exclu-
sive not only of sculpture and engravings but exclusive
of miniatures. In the Society of Painters in Water
Colours there were 283 in the summer and 413 in the
winter exhibitions., In the Oil Dudley there were
79. In the Water Colour Dudley there were 638.
In the Black and White there were 603. In the
Institute I bave the winter catalogue 337, and not
having the summer catalogue 1 have put the number
lower than that, namely 300, which is estimated. In
the Incorporated Society of British Artists there were
(in the last catalogue I have) 707 in the winter ex-
hibition, and not having the pumber of the summer
exhibition I have estimated it at 600 ; they are generally
and thercfore fewer pictures in the summer
exhibition. In the Fine Arts Society there were 193.
That makes a total of 5,630 new pictures (by the rules
of the socicties they must all be new pictures) ex-
hibited in London last year. Now I have left out the
New British, the Ladies’ Exhibition, Wallis's, Mc
Lean’s, and five or six other dealers' exhibitions, because
the pictures are not always new and it is impossible to
estimate thém, If we estimate those outside exhibitions
st 1,800 those added to the 5,630 would make 7,430
and I should not be thelecast surprised if the number
was nearer 10,000 new paintings exhibited in London
in one year. Of course if this registration istobe
exhaustive, and if all the studies which actually include
the same expression of design are to be registered, the
nomber will be something enormous. Now indepen-
dently of this you must remember that thereare an
immense number of designers who never exhibit atall.
I wrote to Sir Johu Gilbert and asked him how many
designs he made in a year formerly wheun hewas cognged
upon those things ; he writes me back—* In my own
“ case, which in fact is also the case of many artists
% who make designs for books and illustrated
“ periodicals, when I was so engaged I must have
“ made on an average certainly two original desigus
“ cach day, twelve per week ; thus amounting to o
“ yery considerable number per anpum.” Now Mr.
Birkett Foster probably made quite as many. M.
Du Maurier, the illustrator of “ 2unch,” does more
than two a week for “Punch ™ all the year round, and
there are the ¥ Almanack " and * Pocket Book,” besides
the “ Cornhill” and other magazines to which he con-
tributes; he must make 200 or 300 illustrations in a
year ; and there are an immense number of artists that
we scarcely know of who are producing many designs
in every one of which the copyright is of value. In
the case of Sir Johu Gilbert's designs the copyright
was infinitely more valuable than the work itself, and
therefore every one of them must have been registered
because they were done to be copied for steel engraving,
or on copper plate, or on wood, and although in his
time very msny of these were drawn on the blocks, so
that there was no original and no copy and the copy-
right in the periodieal in which the designs a
would cover them, yet nowadays ull better work is
drawn on paper and reproduced by photography on
the blocks, so that the block-cutter may have some-
thing to copy, if as is often the case he makes a slip
and loses the drawing. Of course it is for the Com-
mission (o consider the matter, but all these things
cectainly would have to Le registered if registration
is to be exhaustive, and unless it is exhaustive it seems
to me to be rather a pitfall. These ave all facts bearing
on what I have said.
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4192, (Mr. Daldy.) I will draw your attention to
(3. 4035, which I put to you on the last occasion. I
there asked you, “ May I ask you whether you think it
“ would meet the views of the artists not to compel
“ registration, till an artist parts with his copyright,
“ but to insist upon the first transfer being made by
“ registration, os is adopted in the cose of books :”
your answer was, ©I thiuk that would do admirably ;
“ it was what I was about, s far as I might venture
“ to do so, to propose”?—Yes; I think that that is
really the ouly way in which compulsory registration
can be made consistent with justice. The purchaser
of o copyright usually purchases it Lecause he wants
it for sume business purpose, to engrave the picture, or
for some particular purpose, and then heis in a position
to register it ; it is no difficulty to him.

4193. You have spoken as to the great difficulty
arising from making registration compulsory, and you
suggested, I think, that if a person was in the country
it would be necessary for him to come to Loudon and
to search the register in order to ascertain whether a
w‘}nin pieture bhad or had not been duly registered ?
—Xes.

4194, Are you aware that under the book copyright
law, certificates of these registrations are given out on
payment of a fee to any applicant 7—Yes,

4195. Would not that meet the dificulty in this
case also, namely, by giving o certificate to any artist
who wished to have one, which certificate could follow
the course of the picture, into whosesvever's hands it
went ?—Certaioly, if it was only the picture and not
the design which was protected.

4196. The certifieate would be added to that
picture ?—Yes, to that individual picture.

4197. The Act says that the design is protected as
well as the picture itself, does it not 7—Yes,

4198. Then where is the difficulty 7—The difficulty
is just this, that if the design is protected in the
picture, the very thing which I have said about the
terra-cotta may arise,

4199. The design is protected under the Act, of
course guoad copying the picture in any shape ?—
No, I beg your pardon ; the copyright is the power
of reproducing either the picture itself or the design
of it in any known form or material.

4200. Then is it not protected in terra-cotta by
that definition ?—The person who copied the terra-
cotta, which is another form of that design, would
infringe the copyright in the original picture.

4201. Then does not it follow that by the original
registration of the picture the copying of it in that
case is prevented 7—Certainly ; and the mischief arises
to the public who buy it without knowing anything
about it,

4202, If it is protected, surely the owner of the
copyright at the time has the power of preventing a
verra-cotta design being issued. If the artist himself
mekes o new issue, surely he has the power to register
it under the Designs Act ?—The artist certainly has
the power, but he is not by law required and does not
choose to do so. If you make him he will do so;
but then I say that every possible copy must be
registered.

4203. Every possible copy, not every possible
design ?—Every possible reproduction of tae design
in the original work.

4204. At any rate you say that registration in the
form which has been suggested protects everything
excepting reproductions in terra-cotta or sculpture ?—
I do not think that I have made mysell understood, or
if s0, I do not quite understand your question,

4205. I have asked you whether, if a painting is
registered, and if that registration covers the design of
the painting, it proteets it from every form of repro-
duction except in the form of a terra-cotta production,
or some production in seulpture ?—It clearly protects
that also.

4206, If that Le the case, surely registration is
rather too perfect than otherwise, it is not imperfect ?
—If you will forgive me, it is not the registration that

protects the artist; it is the Act giving tlﬁ‘uimpyright
b
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to the artist in the design as well as in the picture,
There is, further, in the Act another clause saying
before veu do anything you must register; but that
has nothing whatever to do with the terra-cotta, and a
man who copied the terra-cotta would be infringing
the copyright in the picture, of which he knew nothing,
The artist = not bound to register the terra-cotta ; and
my argument is this, that any registration which is not
thoronugh, and which does not put an innocent pur-
chaser on inquiry, is mischievous.

4207. Then your test for registration would to be
put an innocent purchaser on inquiry ?—Certainly.

4208. Will not that be met by allowing o certificate
to accompany every picture if required? Surely a
picture is of that value that if an artist is to register
it be can take a -certificate, which passes on with the
picture wherever it is sold 7—DBut the certificate would
not with -the terra-cotta reproduction. DBesides
there would'be 60O certificates for Sir John-Gilbert in
one year in designs, in every one of which the copy-
right is more valuable than the design.

4209. Arenot thoze designs already protected under
the Book Act, as ferming an integral part of o book ?
—The designs are not protected, the engraving is pro-
tected. May I give you-an instance ? “In the ease of
the drawings which Mr.- Du Maurier makes for
“Punch,”” as soon as they have been reproduced, and
reduced by photography on to the block, and have
been printed off in “Punch,” nobody may copy the
print in “ Punch ;” but if Mr. Da Maurier, without
reserving “and registering his copyright, sold his
original design, the possessor of that original design
could re-engrave it.

4210. Mr. Du Maurier’s case and Sir John Gilbert's
stand on a different footing, do they not? In the one
case the original is on the wood before you apply the
engraving, and in the other the engraving is simply a
copy from the original. The original exists indepen-
dently of it; but there is no original of Sir John
Gilbert's designs?—In many of them there is no
original ; many of them were drawn on the block; but
im many of them there was an original ; and, nowa-
days, almost all such  designs have originals; all the
best wood-cuts are drawn on paper first, and repro-
duced on the block by photography.

4211. Some few of the best are possibly so treated.
That ease, surely; might be met by registering those
which are considered good enough to have an indepen-
dent existence ?—Certainly, physically and morally it
might be, but not practically.

4212. They are not so.numerous as that that could
not be done. I mean registering at -the time of sale,
not that a person need necessarily register whenever
he exeentes a work, but before he parts with it #¥—0Or,
rather you mean that the purchazer should do it when
he buys it, do yon not ?

42135. Registration is-a joint act, hecause the vendor
fills up the certificate to say that he is the proprietor,
and that he parts with it to the purchaser; that form
is the basis-of the registration in the register kept by
the registrar >—1 think that we mean the same thing.
The purchaser of the copyright no doubt would be
the person who would forward it or would go to the
registrar as being the person most interested in- its
protection.

4214. That may be, but the vendor has to sign
this transfer, and therefore takesa part in it ?—Just so.

4215. (Mr. Trollope.) In giving your evidence to-
day, and on the last day when you were before us, you
];.E!.r& been speaking as to compulsory registration 2—

es.

4216. I wish to get at your iden of compulsory
registrntion. Do you mean registration which shall
be made compulsory by penalty, or do you simply
mean, when you speak of compulsory registration, a
registration which shall be necessary to copyright 7—
I'mean a registration which shall be a condition pre-
redent to copyright.

4217. And therefore not a registration which shall
be in any degree compulsory 7—Merely compulsory if
you want to protect copyright vou lese your copyright
unless you register.
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4218, Is the registration of which you are speaking
one which is to be enforced by penalties, or is 1t only
one which is to be necessary as being antecedent to
copyright 2—Only one which is a condition precedent
to copsright.

4219. (Sir M. Holland.y Do you consider the re-
gistration which is now required under the Fine Arts
Act to be compulsory or otherwise P—It is not com-
pulsory now. You lose not the copyright but the
right to enforce it, and the benefit of the Act.

4220. (Mr. Trollope.) Therefore the registration at
present is only antecedent to copyright 2—N., it is not
antecedent to copyright.

4221. (Sir ‘H. Holland.) Should you eall it com-
pulsory? The registration, as you are aware, under
the Fine Arts Act, is not a conditicn precedent to
copyright; but it is a condition precedent to your
right to sue and to enforce your copyright?—] am.
aware of that.

4222, Should you call that compulsory registration
or not 7—That is not- what I have meant by compul-
sory registration in my evidence.

4223; (Chairman.) To what, therefore, does all the
evidence towhich we have been listening to-day tend?.
—To show that a more exhaustive system of registra-
tion, whichwould be a coundition -precedent to copy-
right, would be objectionable.

4224. But are we to take the evidence which you:
hdve given to-dny as hostile to the present state of the-
lnw-as to registration?—Partly ; it partly attaches to
the present registration. _

4225, (Sir H. Holland.) Does it-partly apply to the
préesent system, becaunse you conceive that. even under
the present svstem no registration ean be effectually
carried out, and yet if regisiration- is not made the:
person cannot-sue ?—Yes, that:is my ‘Teason: . :

4226. Some of the objections which you have made-
apply to registration .under any form, compulsory . or
otherwise, do they not ?—Not to voluniary registration..

4227. But-to compulsory registration as a condition.
precedent to ‘copyTight, or rather ‘as an antecedent to
suing ?-—Yes,

4228. Do you see any use in volun ion ?
—Most distinctly I do, it is all. the use- of registration,
it is that engravers and poblishers and in fact all
denlers may when they have invested money be able
to get a cheap and easy primd facie proof that they
are owners of the copyright, and stop these hawkers of
photographs and other pirates. :

4229. Then if I understand ‘you rightly, what you
would advoeate is that copyright shall remain in the
artist (we will put aside for the present the -particular
question of portraits), that if, however, the artist sells,
and therefore the copyright is parted with, and vests
in some one else, that person shall have a right to
register, though he shall not be compelled to register?
—That is exactly what I think, '

4230. But you would give him a right to register
in order to enable him-to get an easy proof of his title ?
—Certainly, and he would always do it.

4231. Have you heard anywhere that. it was supposed
that what you call a compulsory registration would be
suggested, that is tosay, that unless there is a registra-
tion copyright is to be altogether lost, or is it merely
your own fear lest that should be thought of ?—It
arose from the questions which were asked me when
I read and commented on Mr. Blaine’s reasons for
compulsory copyright, as he calls it, for registration
being n condition precedent.

4232. Probably at that time compulsory registration
in our minds meaut registration antecedent to o right
to sue. Copyright without such registration would
be practieally valueless, if you are not to have a
right to suc unless you register, and therefore it
wonld be compulsory in that sense P—I could not tell
what was passing in your minds ; that is always one of
the greatest difficulties which a witness has,

4233. (Mr. Trollope.) You endeavourcd just now
to give the Commission an idea of the number of pictures
which the artists and the sculptors supply every year?
—Only in London.

4234, Taking London, do you think that by alluding



COPYRIGHT COMMISSION :—MINUTES OF EVIDEXNCE.

to what are exhibited, you have srrived at even one
tenth of the pictures which ave created and sold every
year ?—I should think not one fiftieth.

4235. Therefore the numbers which are suggested
by you, although useful as showing the great amount of
works which we know are produced, caunot be taken
as an accurate guide to the amount of works of art
which are produced ?— Nothing like a guide ; I thought
that I could show you without going further that
there were so very many works produced that it would
be impossible to enforce such a registration as I have
mentioned. :

4236. (Sir H. Holland.) Desling with registra-
fion such us is now enforced, that is to say, registration
necessary to entitle you to sue, do you think that it is
impossible really to comply with the requirements of

_that registration, as to the description of the picture,
for instance ?—The difficulty is to answer that question

until I bave referred to the case which has been
decided ns to what is sulficient.

4237. You have said, I think, that compulsory re-
gistration would necessitate the employment of middle-
men. IF registration were a condition precedent to
the right to sue, but not a condition precedent to copy-
richt, should you consider that the employment of
middlemen would be necessary to comply with the
requirements of this registrtion ?—No, I should not.
The solicitor would register before issning process.

4238. Thercfore the difficulty which you suggested
as to giving a description of the picture to a middle-
man, applics to the other class of compulsory registra-
tion >—1It does. I consider that the deseription there
would have to be definite enough actually to identify
the work,

4239. Again, you have said that you consider that
compulsory registration would be Incovsistent with
the proper protection of the design, dves that observa-
tion apply to registration which is a condition pre-
cedent to suing f—I do not think that I said that
compulsory registration would not protect the design.
I said that a great difficulty with compulsory registra-
tion is that yon want to protect the desigu, and that
you can only register ecach expression of the design as
it crops out.

4240. Is not that the same thing as saying that
registration is inconsistent with the proper protection
of the design ?—Yes, in so far as protection should
not be limited to that only which is capable of being
registered.

4241. Your point was that you cannot register the
iden of the artist, but only the expression in the form ?
—Yes.

4242, Does not that apply to any registration,
whether it is voluntary, or whether it is a registration
without which you cannot sue >—That applies to all
registration,

4243. And yet I understand that you are not opposed
to a voluntary registration —Certainly not, because
when the artist bas parted with his copyright he cannot
part with his thought to the man who buys the copy-
right, and all that the man who buys the copyright can
possibly have, is the artist’s expression of the thought
in that picture, and the right to prevent anyoue from
copying it but himself,

4944, If you do away with registration altogether,
that is to say, registration as a condition precedent to
suing, how are the public to know when a copyright
in a picture ends at all 7—It will end at the expiration
of n certnin term of years after the death of the artist,
and they will find the date of the death of the artist by
paying a shilling at Somersct House.

4245, Thnmﬁ:re that is an additional reason for
keeping that principle as regards copyright, namely,
that it should be for the life of the artist and a certain
number of years afterwards ?7—Certainly. I may ob-
serve that the case of Ex parte Beal, in the 3rd
volume of the Law Reports, Queen’s Bench, is a ease
which shows that at present such a deseription as this
iy sufficient on the register : painting in oil, * Ordered
on Foreign Service,” or painting in oil, * My First
Sermon,” or photograph, * My Second Sermon,” and
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nothing more ; Mr. Justice Blackburn remarking
that “In almust all cases a man who copies without’
* authority of the owner must know he is pirming
“ the work of somebody,” and stating that in his
opinion the Legislature did not mean the deseription to
be precise, ns in the case of the specification for a
patent, s0 as to be notice to all the world, I imagined
that a very much more severe description would be
requisite if it was intended to make the register com-
plete, and to give everybody notice who had a copy-
right in a particulnr picture. * I was very likely under
a false impression as to the feeling of the Commission
on the question of registration, and I am glad to find
that such was the case.

4246. ( Chairman.) Will you proceed to your evi-
dence on the subject of photogzraphs >—I have verv
little to say on the subject of photographs. The
attempt to force works of imnginative art into pro-
visions suitable for photographs, has perhaps led to
much of the mischief which is complained of by artists.
Of course photographs differ totally from pictures, the
main distinetion being thata photograph has no design,
there iz no imagination or feeling in it. If you puc
two photographers with their boxes before the same
subject, thev will produce exactly the same result ;
but. if you put three or four different artists before the
same snbject, they will all produce results totally differ-
ing one from another, although all may be equally true
to nature.

4247. (Sir H. Holland.) Does not an arrangement
of & photograph come under the head of *design” 7¥—
No.

4248. (Mr. Trollape.) Does not a photographer
group >—Certainly.

4249. In doing so does he not design ?—1I think not.
I do not for one moment say that where a photogeapher
arranges a particular group, anybody should be allowed
to copy the photograph of his group ; but another
photographer may arrange the same group. Were it
otherwise you would give a copyright to the grouping
in a ballet.

4250. You know Mrs. Cameron’s photographs, do
you not >~Yes; they are very charming and very
tasty.

4251. Would vou not say that there is design in all
of them ?—1 dc not say that there is design, but there
is taste in arrangement.

4252. Is there not design in them P—Not in my
meaning of the word “design.” I believe “design ” to
be the conception of thought in the artist.

4253. Has she not in grouping her personages to-
gether impurted to them certain dramatic and poetical
associations ?—I should certainly not say poetical.

4254, Have you seen her “ Seven Foolish Virgins,”
and her “ Seven Wise Virgins"” 7—Yes,

4255, Is there not poetical association in them ?—
I think that the poetry must be in the minds of those
who look on them. There is immense taste and great
refinement of arrangement; but there ean be no
thought in a photograph, it is not a translation into
black and white as an engraving is, but-a mere tran-
script, a mechanical process,

4256. Has not the photographer before him the
task of so grouping lis persons as a sculptor groups
and moulds his clay *—"The sculptor moulds his clay
from the thought within him, the photographer ean
only place his actunl given figures or models tastily in
Zroups.

4257, Cannot the photographer arrange the limbs
and the drapery P—He ean arrange the position of
them, but he can create nﬂtllil"nE.

4258. (Sir H. Holland.) You are possibly aware
that in the Bill of 1869 it was attempted to define the
word “design " P—I am aware of it.

4259. And the way in which it was defined was, * n
“ pew and originnl composition represented by the
“ author thereof in any work of fine art ™ ?—Yes.

4260. Do you accept that definiticn >—No, I do
not; and I know that Lord Westbury and my father
and many others tried for a long while and. could get
no proper definition of * design,” b "

' i 4

2057

5. Frad, Esq.

13 Fub, 1877,




B, Field, Esq,

13 Feb. 1877,

232 COPYRIGHT COMMISSION :(—)MINUTES OF EVIDENCE.

*"4261. But this definition was what they agreed
upon in the end 2—That definition was in that Bill;
but I believe that Bill was handed to Lord Westbury
cut and dried.

4262. (Chairman.) Will you continue vonr evi-
dence 7—Photographs are capable of exact reproduc-
tion, and the photographer, in my view, is a tradesman
with a box of chemicals. He may have extreme taste,
both in the choice and in the armngement of his
models, but there is no ereative quality about his
work ; and therefore I think that photosraphs may
very well be treated by registration, the reproduction
being exactly the same as the original. I am solicitor
to one of the best known firms of photographers in
London ; and with the view of assisting the Commis-
sion I inquired whether they had any complaint to
make of the present Act. They objected to the clause
restricting proceedings to acts done nfter registration,
because (as I mentioned was the case with artists)
they were obliged to proceed ngminst the innocent
vendors of pirated photographs, and eould not punish
the guilty pimtes who had copied their photographs
and supplied the retail vendors with copies. On this
point I would suggest for the considemtion of the
Commission, whether an amendment of this kind
would not be very beneficial in all cases where re-
gistration is required, namely, to omit the words at
the end of section 4 of the Aect 25th and 26th
Victoria, chapter 68 : *XNo proprictor of any such
“ copyright shall be entitled to the benefit of this
¢ Act until such registration, and no action shall be
¢ sustainable, nor any penalty be recoverable in respect
¢“ of anything done before registration,” and to substi-
tute words to this effect: “ Provided alwavs, that no
“ gne shall lose the benefit of this Act by reason alone
“ of non-registration ; but in case of any proceedings
“ being taken for any act done before registration, it
“ ghall be competent for the tribunal before which
“ such proceedings shall be taken to consider whether
“ the neglect to register before the happening of the
“ act complained of shall have caused or contributed
“ tothe commission of that act, or shall have increased
% the costs of the proceedings, and to make such order
“ in mitigation of the penaltics hereby imposed, and
“ such order as to costs, as to the said tribunal shall
“ geem just.” Now that really wonld protect all inne-
cent people, and yet would not let a little slip in non-
registration interfere with stopping the proceedings of
wholesale pirates. It is a fact, to my knowledge, that
it is not until pirated works have got into innocent
hands that they are found out, and tbat attention is
called to them. In most cases the pirate knows per-
fectly well that he is doing wrong, and if he conld
prove his inpocence this clanse would protect him,
while it would allow the injured cwner of the copy-
right to proceed amninst the actual wrongdoer, instead
of his only remedy being (as it now is) to prevent the
sale-of the.copiesin the hands of innocent purchasers
for value.

4263. (Sir H. Holland.) Have you any legal deci-
sion that you can proceed agninst an innocent person
for buying o picture which has been copied, though
wrongfully copied, before registration ?—2No ; 1do not
say for bnying it, but for offering it for sale; n man
carties them in his hands.

4264. Have you any decision to that effect*—No;
I have had many cases in which I have threatened
proceedings, and the parties have invariably given way

after consulting lawyers. I think that there has never
been any donbt upon that point. _
4265, Although it was done before registration P—

Perhaps I -have not made myself understood. The
works are pirated before registration, and the pirted
copies get into the hands of an innocent holder; when
the owner of the copyright finds that out, he registers,
and then says to the innocent holder, I give you
“ notice not to part with them;" then if after that
notice the innocent holder attempts to sell, he is doing
an act which is contrary to these provisions, and after
registration. That is the only way in which we
really can punish the pirates. We stop the retail
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vendors whom they have supplied, and they turn
round on those who have supplied them, but we know
nothing about that. But it wonld be much more satis-
fuctory to go straight to the head of the evil. Photo-
graphers would also, of course, like to have some power
of making the retail man give up the name of the person
from whom he had purchased the pirated copies. On
all other points I believe the present Aet to be satis-
factory, as far as photographs are concerned.

4266. Do not photographers want a power to seize
piratical copies in the possession of hawkers, as was
provided by the Bill of 1869 ?>—They perhaps want it
slightly, but publishers want it more. If you ask me
about the Bill of 1869 I can tell you,

4267. I refer to clause 15: “ Piratical copies in
“ possession of hawkers may be seized,” and we have
had evidence that the power of seizure is very desir-
able ?—No donbt it is, but I should think more so to
publishers. My clients, who are very large photo-
graphers, have but little trouble in that way., They
keep their copyrights in non-commissioned works them-
selves, and in commissioned works they always con-
sider that the negative and the glass on which it is
are theirs, but that the copyright belongs to the person
who gives them the commission. If thew go up the
Thames or up the Nile and take a series of views they
register them, and then of course they pro.ect those
photographs, although anyone can go up the same
rivers and take those views sfterwards. But it is the
pubiishers, such as Mr. Graves, who suffer most.
Pirated photographs are made from his engravings, and
the vendors of those photographs undersell him in the
market. I have known those men come into my office
and sell pirated copies to my clerks, and when I have
seen them they would give up no name and would
pack up and hurry away. 1 have known them have,
I shouid think, over a hundred facsimiles of a pirated
work.

4268. (Mr. Trollape.) Are you giving us evidence
on behalf of the photographers, or are you complaining
of the photogruphers ?—This evidence is on behalf of
photographers, but not of pirates who hawk the copies
about.

4269. Of course we recognise you as expressing
];:_ere with perfect accurncy the wishes of painters?—

L

4270. 1 do ot know whether we are to understand
that you have also many photographers among your
clients ?—No, only one large firm of photographers
and not many publishers,

4271. (Dr. Smith.) By publishers you mean the
publishers of engravings ?7—Quite so.

4272. (Chairman). Are there any further observa-
tions which you would like to make ?—I shounld like
to make a few observations upon the point of piracies,
and upon the clanses in Lord Westbury’s Bill of 1869,
Clause 14 is as to right of search. The elauses which
scem to me to be useful would be clause 13, upon
which I need hardly say anything, and this clause 14,
which would be exceedingly useful.

4273. (Sir H. Hollard.) Do you not consider that
clause 13 of that Bill is mather strong ?—On first
reading it through I thought that it was quite inquisi-
torial, but on looking at it carefully I do not think
that it conld hurt any innocent person. Towards the
end of the clause it states that the justice of the peace
must be satisfied that the demand ought to have been
¢omplied with before any fine or proceedings are im-
posed or taken.

4274. But do you not think it rather a hard thing
that if I exhibit or distribute, or carry about, or keep
for sale, hire, exhibition, or distribution, any unlawful
copy, repetition, or imitation of any work, a demand
in writing may be served upon me or left at my house,
requiring me within 48 hours to give full information
in writing of the name and address of the persen from
whom, and of the {imes when I shall bave purchased
such copy, I not knowing that it was unlawful. It
does not sav that it is necessary that the person should
know that the copy is unlawful, but that the demand
may be made upon him P—I take it that the words
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¢ gale, hire, exhibition, or distribution” govern the
whole, and therefore yon must be in the profession,
you must be selling. If you are in the profession it
is your business to inquire whether that is a pirated
copy ; or if not, if' you have innocently bought jt, you
can easily give np the name of the person who sold it
to you. Then if you refuse to do so, the person who
seeks to make you give up the name must apply to a
justice, and on oath must give evidence which will
aatisfy the justice that the demand ought to have been
complied with, before any penalty can attach.

4275. I object to the first demand. Do yon not
think that it would be better that the man who desires
to get information should go first to the justice, and
antisly the justice that the demand is a proper vue,
ond then be permitted to make it 2—The ovly difficulty
ia that these men have neither name nor address, and
they are not to be seen again,

4276. Theu how can you carry out the justice’s
order #—You find them, snd then you can wateh them.

4277. There is no greater difficulty in making the
demand under the justice’s order than in making the
first demand ; if you cannot find the man you cannot
make the first demand?—You can give it him then
and there.

4278. But you get no answer, and therefore no ohject
is nttained except enabling you to go to a justice. Why
do you object to going to a justice in the first instance
and getting his authority to make the demand ?—It is
more ¢asy to find the man on & summons which would
be earried out by the police, than to find his address in
the first instance without the aid of the police.

4279. But the first demand is not on a summons;
the first demand is made by the person bhimsell who is
injured ?—That is when you first meet the man in the
street hawking the copies about, or when I meet him
in my office where he brings these copies.

4280. The clause says that the demand iz to be “in
“ writing, and delivered to him, or left for him at his
“ Jast known dwelling house or place of business "?—
Delivered at once to him.

4281. I suppose that you never expect to get an
answer to such a demand. Would it not be better to

to the justice at first 7—What I have alrealy stated
is my answer; but I confess that [ do not think it
worth much, beenuse I have nor much experience of
the proceeding in these eases. With respect to clause
14 it is very important. In the case of the Royal
Academician whom I have alnady mentioned, it is
known through information received from models,
frnme makers, and laundresses, and in other ways,
that an artist, who is himself a clever artist, spends a
great part of his time in the manufacture of pirated
works and imitations of the works of this Royal
Academician. We have seized three of them alveady,
and we know morally where they are being made, aund
yet we buve no remedy; they are packed up and sent
away into the country.

4282, (Mr. Trollope.) Is the artist who has been
pirated a painter >—Yes. These copies after being
sold in the country turn up eventually at a sale in
London, described in the catalogue as *‘the property
“ of a gentleman ;" they come in ina lot at the end of
the sale, and with eviry desire to help us the anctioneers
cannot find out the history of them. Woe never know

i
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of them until some unfortunate man has bought one, B, Field, Esq.

and comes to the Royal Academician and asks him
whether the picture is his. The reply usually is, * The
“ only portion of the painting thas is at all like my
“ work is the handwriting.” Possibly I may be allowed
to say in connexion with the name on the corner (and
this applies to some questions which were asked me
by Sir Drummond Wolll, about putting little marks in
the corner) that a very common plan with these pimtes
is to write the nume in watercolour mixed with a
little gum, so that if there is auy danger of the pieture
being seized n wet finger will wipe it off. Others
kuow what has been goiug on, and we think that on
sufficient evidence they should be allowed to make an
allidavit that to the best of their belief such was the
ense. We have no possibility of fipding it out, or
arriving at any conclusion upon it. Therefore clavse 14
in the Bill of 1869 is I think very desirable, As to
clanse 15, I think, that the words “ carry about * are
rather too strong, namely, “If any person elsewhere
¢ than at his own house, shop, or place of business, shall
“ hawk, carry about, offer, utter, distribute, or sell.”

4283. (Sir H. Holland.) Mr. Grave. said in his
evidence that that was the very thing of all others
which be wanted ; that the very thing from which he
suffered was these photographs being carried about by
hawkers 2—Yes; but in my opinion the words “ hawk,
* offer, utter, distribute, or sell,” without the words
“ carry about,” would be quite sufficient. I think that
that applies also to seetion i3. T would leave out the
wonds “ carry about ™ in that section, because * hawk
is quite enough. Then I think that in clause 13, the
words “all such unlawful articles may be seized,
“ without warrant, by any peace officer, or the pro-
¢ prietor of the copyright,” are objectionable, I
think that it is monstrous that the proprietor should
be able to scize the articies himself, it would lead to
a breach of the peace. I think it much better to
say “on the responsibility of the proprietor of the
“ copyright.”

4284. The section, as it runs, not only gives the
proprietor of the copyright power to seize them,
but any person authorised by the proprietor of the
copyright, o that probably be would hire a stroug
man to seize them ?—Yes; but if you read it, “ with-
“ out warrant, by any peace officer vn the responsi-
“ bility of the proprietor of the copyright, or any
“ person authorised by him,” so that either the pro-
prietor of the copyright or & person authorised by him
could eall in & peace officer, but could do nothing
further, that I think would be much better.

4286. Probably it would be better to leave the
seizure entirely to the peace oflicer 7~—That is how I
propose it, nameiy, “all such unlawful articles may he
% seized without warrant by any peace officer, on the
“ responsibility of the proprietor of the copyright.”

4287. Thus Bill would require considerable amend-
ment, because scction 17 applies to all parts of the
Dritish dominions, and Parliament would not now pass
an Act of that kind without great consideration ; that
observation also applies to section 20 ?—Xes,

4988. And of course with refevence to that Bill you
entirely disagree with section 3 ?—Entirely.

4239, Because you desire that the copyright should
vemain in the author ?—Certainly.

The witness withdrew.

Adjourned to Tuesday next at half-past 2 o’clock.

35265,
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Dr. WitLiax Saito,
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J. Lexpoury Gopparp, Esq, Secretary,

Coarces Barry, Esq., F.S.A. (President of the Royal Institute of British Architects), examined.

4250, (Chairman.) As President of the Royal In-
stitute of British Architects, I believe yon wish to
state to the Commission your views as td the law of
copyright affecting architecture ?—It was the wish of
the Council of the Institute that they ehould not be quite
unrepresented in your present inquiry, and I believe
they have not been in former inquiries on the same
subject, but as yet, as far as they are concerned, with-
out any result. I think the best kind of evidence that
[ can give before you would be to point out to you
what we feel to be the grievance, which the want of
some kind of protection pleces us under; and then
very respectfully to suggest to you ome or more
modes of dealing with it. The first thing that T would
do would be, if vou would permit me, to read to you a
petition which was cent in by the Institute at the time
that the Copyright Bill was under consideration some
years ago, [ forget the exact year. However, there
was a Bill in Parliament for that purpose, and I think
it was introduced into the House of Lords,

4291. (Sir H. Holland.) That was in 1869, was it
not 7—I was-not aware of the exact vear; no doubt
that was the year. TThis was the substance of the
petition then presented :—* To the Right Honourable
“ the Lords Spiritual and Temporal of the United
“ Kingdom in Parliament assembled. The humble
“ petition of the President and Council of the Royal
“ Institute of British Architects sheweth : That archi-
* tects are linble to considerable i~ury in the piracy
“ of their design: and inventions, and that other
“ parties can and do copy and appropriate to them-
* gelves such original idess without any benefic or
“ remuneration to the authors. That it is therefore
“ desirable to afford protection to architects for the
copyright of their works by including works of
“ architectural art, under the definition of works of
“ fine art, in the Fine Arts Copyright Consolidation
“ and Amendment Bill. That such copyright should
“ extend to their executed works or designs. That
“ the copyright of an architect in any work execnted,
“ or in o work proposed to be executed, should not
# pass to the employer excepit under special ngreement,
“ hut remain with the architect; and that the desicn
“ in the drawings and specifications prepared for the
“ purpose should still remain o far the property of
* the architeet. That copyrizht ol "architect’s produe-
“ tions should extend to the same period as to anthors
“ of ather works of fine art. Your petitioners therefore
“ most humbly pray your Lordships that in the Bill
“ introduced in your Lordships® House for consolidat-
“ ing and amending the law of copyright in works of
“ fine art, provision to the above effeet be made for
“ the protection of architects in a manner similar to
“ that for authors and inventors.” That was the
petition that was sent in by the Institute in the year
1869. Then there was a paper drawn up, afier very
eareful considerntion given to the subject, by the
Council of the Socicty of Arts. I do not know
whether that paper has come before you. It is not
my own, and therefore T am unable to leave .it,.but
it is possible probably for the Commission to obtain
another copy. It contains a great deal of information
on the subject, which, if the Commission have not seen
it, I would venture to suggest it would be worth their
while to look through. I will not trouble you with the
whole of dhat paper now, but will only say that it con-

is

House of Commons Parliamentary Papers Online.
Copyright (c¢) 2005 ProQuest Information and Learning Company. All rights reserved.

sists first of all of a paper of two pages of * Reasons in
“ favour of a Bill to establish Artistic Copyright”
(that was general artistic copyright including archi-
tectural works), “prepared by the Council of the
Society of Arts;” and then follows some evidence
aiven at that time bearing on the subject from
architeets, from artists in water colomrs, from several
members of the Royal Aeademy, and from some dis-
tinguished engravers. I will just vefer to the evi-
dence given by the late Professor Cockerell, Royal
Academician, at that time, It is to this effect : *The
t copyright of design and invention in the fine art of
architecture is éspecially claimed by its professors on
“ the present occasion, their works being more exposed
‘“ to piraey, in the case of public competition, than
“ any other of the fine arts; The' fact that the
pirney of ideas and inventions from rejected designs
“ is often permitted to the successful competitor is
“ notorious, and the work executed is constantly the
“ composition of the ideas and inventions of* the
several competitors, without scruple, reward, or
“ acknowledgment of any kind. To guard myself
“ against this erying injustice on the oceasion of a
“ great public competition, I applied to the late Mr.
“ Long, chiel of the office of the Registry of Designs,
“ under the Board of Trade; but the opinion of Mr.
“ Long was, that the law was not sufficient to protect
“ architectural design. The direct consequence of this
“ fuilure of protection was, in that instance, that the
“ most important feature of my design, and of other
“ designs, in this public competition were pirated, and
put into execution in u great or public work. It is
“ pbrviouz that for the removal of this scandnlons in-
““ justice, for the honour and credit of this fine art,
and for the due advantaze of the professors, some
legal protection for copyrignt is just and expedient,
and T trust that the copyright of architectural de-
¢ gign and invention may be fully represented on the
% present oceasion.” That was Mr. Cockerell’s evidence
riven at that time.

4292, (Chairman.) Would you state where it
was given >—I find it in * Extracts from the Evi-
dence supplied to the Committee ;" that was a com-
mittee appointed by the Society of Arts. I think
the sum of the paper before me, as far as architecture
is concerned, is rather given in these two sentences,
which I find in the * Reasons,” * Upon consideration
“ of this report the Council have freely concurred in
¢ the conclusion that the only practical wng' of sup-
“ plying the defect in the present law will be to give
“ to all artists copyright in such only of their designs
“ ps are anthenticated or warranted by their signature,
“ and to make the forgery of such siguature an io-
“ dietable offence, which after all is putting the sig-
“ nuture no higher than a trade mark. It was-sug-
“ gested that the copyright, to be so conferred, ought
“ to e made conditicnal on the registration in some
“ way or cther of the works to be protected, but, afier
“ carefully considering the suggestion, the Conneil
“ unanimously..decided that registmtion was practi-
“ eally impossible, would be of no public utility, and
“ would mnke any conctment ineluding such a schewne
“ virtually a dend letter ; an opinion in which they
% Lelieve ull artists, without a single exception, en-
“ tirely concur.” I think those are the only points
in thut paper to which I propose to draw theattention
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of the Committee. That brings usto she present time,
and the.sentiments which I rather wish to place before
the Commission for their consideration. The same
feelings that are set forth in that petition of architects
now prevail. Itis clearly understood that a painter in
selling his picture (unless he stipulates to that effect)
does not sell the copyright. In many cases the painter
of n successfnl picture makes many copies of it, and
after all sells the copyright to an engraver, often for a
larger sum than he got for the picture itself. Now
an architect will not often desire himself to repeat a
design for a building of importance, for it is of course
in most cases special for ils circunstances, position, or
materials, but he should be protected against this heing
done by others, as is often the case, wholly or in part.
Such copics made by others than the author ave pro-
bably done so ignorantly as to spoil the originality
the first design contained, and this is a grievance.
When this imperfect copy has been made it is often
represented by the copier (a speculative builder for
instance) as the work of the original acchitect, to the
damage of his credit, and this is a further grievance.
I will .mention an instance (and I thiok it is a preg-
r ‘at.one) in my own practice. Some few years ago a
clicnt of mine bought a lurge estate of some 300 or 400
neres in the suburbs of London, and consulted me as
tolaying out roads to the best advantage, and employed
me to design houses of four or five different closses
and values, adupted to various positions.on the estate.
For these the usual 5 per cent. commission was paid,
snd I snperintended the execution. He then dispensed
with further aid from me, but emploved a clever
builder's foreman to build some scores of houses all
over the grouud, all copied from my designs, though
fentures of one design were frequently inserted into
another ; and then, as I happened to be well known in
the loeality, these mutilated reproductions were repre-
sented as mine, ns [ afterwards found more than onee
had been the ease, from purchasers becoming known
to me telling me that they were induced to purchase
partly on the faith of my having, as they supposed,
been the architect. Further, the same gentleman
employed the same foreman to do the same thing on
another estate which he bought further from London,
and made the same sort of representations to pur-
chasers,

4293. (Mr. Trollope.) Did that refer to the out-
ward appearance of the house or to the entire building ?
—The entire building. The plans of the bouses were
combined in a scmewhatsingular manner, combining
the hall and staircase of one with the dining-room
of unother, to which I shoull consider it had no
proper relation ; and in the srme way putting rooms
together, like a Chinese puzzle ns it were, and then say-
ing that the combinations were mnine.

4294. Does yeur complaint go to the extent of the
entire design being copivd, or only to the imitation of
fngade —1It applies to the external and tho internal
treatment. As far as the public are concerned the
exterior would be the gvievance; but in these cases
not only that but the interior was the subject of
grieyance, beeause they were led to suppose by this
foreman that they were all executed from Mr. Barry’s
degigns, .

4295, Would not tha; Le rather a fraud at.common
law than a breach of copyright 2—Possibly it would,
but I am not lawyer enough to be able to say; but
even. if it were so, that would be no real protection
in, consequenco of its cost awd delay. I rather hope
that you will sce your way to meet such a case,

4296, (Sir H. [folland,) As far as yon at
present, you say that you hope there will be some
means of preventing the person for whom you build
the original house copying that, again ou his cstate
with some alterations 7—Without some acknowledg-
ment to the architect, I say yes. =

4297. I wish to knosw first, how do you propose to
seeuro p copyright in such s building,, innsmuch as you
do not. propose. to register ?—I read o you tha result
ol -the .consjderation of the subject by the Sogisty of
Arts, that, they did not sec their way fo .rogistration,
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but I may say that the solicitor to the Institute,
is of ruther a different opinion, and he does suggzest,
I believe (he did to me in conversation) that draw-
ings, if they could bhe registered, would be pro-
tected ; and it would be optional of course to the
architect to register or not,

4298. You are aware that, under the Designs Aect,
5th and Gth Vietoria, chapter 100, registration is re-
quired at the Board of Trade of all designs ?7—I did
not know that. _

4299. And those designs include the ornamenting
of any article of manufacture, or of any substance,
artificial or nuturas, or partly artificial snd partly
natural, and whether such design bhe so applieable for
the pattern, or for the shape or configuration, or for
the ernament, or for any two or more of such purposes,
ar by whatever means such desizgn may be so appli-
cuble, whether by printing or by painting, or by em-
hroidery, or by weaving, or by sewing, or by model-
ling, or by ecasting, or by embossing, or by engraving,
or by staining, and so forth ; and registration is there
required at the Board of Trade 7—T'hat does not seem
to apply to architectural designs, bur if it should be
the opinion of the Commission that registration
would protect us, I hope they will say so, and. then
it would be optional on the part of the architect
whether he would register or whether he would not.
He would have po grievance if you afford him protec-
tion in some specinl way and he does not choose to take
advantage of that.

4300. Does it not strike you that there may be
some difficulty about this copyright. The person for
whom you have built a house knows that you have
built it, and there may be some injustice in his imi-
tating it again; but suppose that a visitor goes into
the house, and is struck with the arrnngement of the
staircuse and rooms, and himself is going to build
house, there is no very great injustice in his copy-
ing that house, copying the gereral arrangement
of the house, is there?—If (as [ shall show you, I
think, presently) there is a little grievance there too, [
shall press it upon you to consider whether you can
see your way to help it.

4301. What I mean is, that there is no injustice at
present in such a ease unless you have a copyright in
the house. If copyright is given in the design and
plan of the house, and that fact is thoroughly well
known tothe public, then of course it is like all other
copyright, and there is an injustice in copying the
house ?—Yes ; thut is the position in which, if you
can see your way to it, we do wish o be put, with
such restrictions as are proper for public utility.

4302, ( Mr. Trollope.) In the case to which you
allude—aoi this tradesman who was employed to copy
yoir work,—had he the advantage of your drawings ?—
Certainly ; he was really my clerk of the works, so
that he wus intimately sequainted with all T had done,
aund had all my drawings in his possession.

4303. And you think that the buildings were so
alike ns to have enabled you, if the law admitted, to
prove that those buildings were copied from your de-
signs 7—Yes, no doubt of it.

4304. (Eari of Devon.) Had the gentleman who
first employed you purzhased your drawings >—No,

4305. You had only been remunerated in the usnal
way ?——Yes, [ had only been yemunerated for erecting
so many houses by the usual payment of 5 per cent.
on their cost, each being a scparate design.

4306. Is it not occasionally the practico that a per-
son who avails himself of the services of a distinguished
architect purchases those drawings, aud they become
Lig property ?—It is not common yet. It would have
been a courteous and proper thing to have done in the
caso I have spoken of, I think it was a piece of very
bad taste. If this gentleman had come to me and
said, “I wish to repeat this,” it would have been
optional with me to say, “ Yes, you muy, on such con-
¢ ditions ns may be mutually satisfactory.”

4307. With rezard to public works, for instance,
works required for the country, bas it come to your

knowledge that an arraugement. is not ‘unfrequently
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C. Barry, Esq., made by the parties who contemplate the work Lo pur-
F.5.A chase the drawings in the eveat of their not employing
20 Feb. 1877.  {}a architect who is selected 7—That is certainly dene

sometimes.

4308. You would not consider it a bardship that in
such 2 cose as that the architects should sell the draw-

ings P—Net if they thought rigit.

4309. (Chairman.) In the case of Government
competition, I rather fancy that is generally the case, 13

it not 7—Yes.

4310. (Mr. Trollope.) But, as a rule, are not archi-
tects very unwilling to sell their drawings
4311. They do not often contract to sell them ?—

Hardly ever.

4312. I have been informed that architects have often
expressed an unwillingness to part with their designs.
I am right in presuming that it is so 7—Yes, pre-
suming that a work of architecture has ulways some
originality in it, and some value in that originality,
1 think the Commission will se¢ the reason why
it is unadvisable that it should be put in different
hands from those of the author to carry it out ; because
the chances are that it will be carried out more or less

ignorantly.

4313. And for that reason urchitects have been un-
ntlemen whose
houses they have built, and even though they have had
reason to suppose that those designs have merely been
required for purposes of decoration 7—Yes, aud even
when they believe that they will zo no further.

4314. (Dr. Smith.) Is it not the fact that in erect-
ing a building from plans it is very difficult for the
architect to determine beforchand what alterations
may be necessary in the course of the building ?—No

willing to sell their designs even to the

doubt.

4315. And consequently it i= very undesirable that
another person should earry out those desi
architect who orizinally drew them ?>—No donbt of it.
It is quite clear that in an original work the only per-
son who could alter it or adapt it intelligently would
be the author. 1 will mention as connected with the
question another case of a grievance. I remember
hearing of a case where the tracery of a large and very
beautiful window, carefully designﬂd{hj' Mr. Hardwick,
I believe), was slavishly copied by a builder; but
he made it one fourth of the originally intended size,
and, T need hardly tell you, with a perfectly hideons
cffect, because the detail and arrangement suitable for
a large window was not at all suitakle for a window
one fourth the size; and Mr. Hardwick, who designed
the original, would not have designed a window one
fourth the size in the same way that he designed the
large one; and the window so spoilt wes represented as
Mr. Hardwick’s design. Another case which I have
put down in my notes is where an architect designs
some labourers’ cottages for a client, and he gets his
ruther miserable five per cent. upon the cost of the
cottages, sometimes on one block of two or three cot-

and then if they are cheap and effcetive they sre
repented without acknowledgment all over the neigh-
bourhood ; again, there are instances where only one
house for town is designed and paid for, and is then re-
peated for a whole street. Again, a set of characteristic
furniture is designed for a client by an architect, and
the manufacturer, coolly, and without leave asked,
makes a dozen similar sets. These and similar coscs
geem to architects to demand a remedy if the Com-

mission can scé their way to give it.

4316. (Chairman.) With respect to the labourers’
cottages, I did not quite gather whether your conten-
tion would be that the landed proprictor who gave the
commission in the first instance should be debarred
from building 20, 30, or any number of cottages from
the same design, or simply that other people, who were
not concerned in the original contract between the
landed proprietor and the architect, should not be at
liberty to copy the design ?—I meant both. I ean give
you an instance per contra which oceurred in my own
practice. The late Sir John Guest asked me a good
many years ago to design some cottages for his estate
st Canford, and he wished to have them ornamented,
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5 than the

and to have moulded bricks made on his own estate,
which there were facilities fer doing. He told mefrankly
what he wanted to do, and he asked me not only to
design these cottages, vither as single or double, or in
groups of three, but also he asked me so to arrange
the designs that the models of bricks, for which [
furnished him some hundred drawings, should be
capable, without any violation of good taste, of bein
introduced in various cembination, and for that there
was no question of five per cent. Herecognised at once
that the five per cent. upon a single production of one
of these plans was no fit acknowledgment ; and a
definite arrangement was made which was satisfactory
to him and satisfactory to me, but still 1 could not
have demended it except by specinl agreement.

4317. In that case there would appear to have been
very exceptionul conditions 7—Quite exceptional,

4318. I wish to cenfine your attention now to the
ordinary commoun-place case of a landed proprietor
wishing to put up some cottages of a good design, but
without incurring any great expense, and engoging the
services of a distingmshed architect; is it your own
opinion that in such a case he should not be at liberty to
repreduce those cottages without paying the architect
in each individual case ?—I do think that he should not
be at liberty to reproduce them withount some acknow-
ledgment to the architect. OF couree I do not mean
for a moment that a case of absolute repetition should
be ttl;eumd as regards payment entirely as an original
work,

4319. Would you kindly tell us what sort of acknow-
ledgment you would suggest ?>—That is rather difficnlt
to say.,

4320. If we are to recommernd an zlteration of the
law, which is to have the sanction of law, of course
we must be very guarded and must know precisely
what we are about; therefore I will ask you if you
can fell us what kind of an acknowledgment you
would suggest in such n ease ?—1 should think a
reasonable acknowledgment would meet the case, and
obviate the grievance. For instance, a pairof cottages
costs, we will say, 400/, and five per cent. is paid
vpon them, and now they can be repeated withont
acknowledgment twenty times in different parts of a
large property, or even copied and teken off to another
property. I think that the building of a building should
not be considered its unconditional publication.

4321. (Mr. Trollope.) But the architectin that case
wonld have the power, would he not, of absolutely
forbidding the repetition >—He has no such power at
present.

4322. In the event of the copyright being extended
in the way which you suggest, wounld he not have the
power of absolutely forbidding tha repetition ?—I pre-
sume it might be s0 ; but if thought necessary on public
grounds vou might see your way to introduce suitable
conditions ngninst abuse. I daresny there would he
some conditions required on behalf of the public,

4323. (Eari of Devon.) You wounld suggest, then,
as I understand, something in the nature of a royalty ?
—Yes.

4324, (AMr. Trollope.) Such acopyright as this that
you suggest would take nway from the person building
the cottages the power of repeating them at all with-
out the permission of the architect ; and, of course, if
it so fettered the original employer of the architect
it would bar all others; and in that way, as
architecture goes on improving in the world, would
it not take away from a whole neighbourhood the
power of building cottages in any recognised improved
style without the employment of some special archi-
tect 7—No doubt ; but then no one considers it a
grievance to pay the architect’s fee of five per cent. ona
house if he wiskes to have it. That is the recognised
fee ot present, sometimes adequate and very often in-
adequate, That being the recognised fee, the trans-
action should be deemed complete.

4325, Do you think it would be well to recommend
the Legislature to pass'a law which would practically
forbid the building of a certain class of house without
the employment of architects ?—I think it would be
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